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IN THE COURT OF ADDITIONAL DISTRICT MUNSIF, POLLACHI.

PRESENT: Thiru. M.S.Sreenath B.A., B.L.,(Hons) L.L.M.,
Additional District Munsif, Pollachi

Wednesday 11" day of February 2026

TIA.No0.6/2025
in
O.S. No.44/2025
Rajanarayanan .... Petitioner/ Defendant
-Vs-
Gurusamy .... Respondent/ Plaintiff

This Petition came up for final hearing before me in the presence of
Thiru.S.Suresh, learned Counsel for the Petitioner and Thiru.M.S.Gnana Janarthan,
learned counsel for respondent. Upon hearing the arguments of the both sides and
upon perusing the materials on record and having stood over for consideration till this
day, this court passes the following:

ORDER

This petition is filed under Order 26 Rule 9 r/w Section 151 of CPC to direct
the advocate commissioner appointed in [.A.No.3 of 2025, to revisit the petition
mentioned properties with petitioner’s presence to note down the physical features

along with the photographer and to file a report.

2. GIST OF THE PETITION

(2.1) The petitioner is the defendant in the above suit. The respondent has filed
above suit against the petitioner for the decree of declaration and permanent

injunction with regard to suit B schedule property claiming it to be a cart track. The
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respondents have no right in S.F.No.112/5B2 and no cart track has been in existence
the suit B schedule property. The respondent has right of way in 6 links wide
pathway on the southern extreme of S.F.No.112/6B to reach S.F.No.112/6C and the

same has been mentioned in the documents in document Nos. 91/1998 and 124/2015.

(2.2) The respondent had filed petition in 1A.3/2025 to appoint commissioner
to note down physical features and to take photographs and the same was allowed
without notice to the petitioner herein. The advocate commissioner has also not
chosen to inform the petitioner before the visiting of the suit properties. The
advocate commissioner along with the respondent and entered into the petitioner
property in the absence of the petitioner and took photographs which are irrelevant to
the issues in the suit. The respondent also failed to instruct the advocate
commissioner to note down the previous east-west cart track on the northern side of
S.F.No.112/6A. The petitioner has also filed detailed objections to the report of the

commissioner.

(2.3) Hence it is necessary for the advocate commissioner appointed in
[A.3/2025 to revisit this suit properties in the presence of the petitioner along with the
photographer. If the same is not allowed the petitioner will put to irrepairable loss
and hardship. No harm will be caused to the respondent by allow the same. Hence

the petition may be allowed.

3. GIST OF THE COUNTER

(3.1) The petition is false and frivolous and is not maintainable in law. The
present suit is for permanent injunction only. The respondent denied the averments of
the petition. The respondent reasserted his right over the suit B schedule cart track
and denied the 6 Ilinks wide pathway. The respondent submitted that the
commissioner appointed in [A.3/2025 had visited the property and filed detailed
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report, so if there is any objection the petitioner ought to have filed petition for
reissue of warrant for revisit of the suit property in the same petition itself and not a
separate petition in IA.No0.2/2025 which is for temporary injunction and hence the

petition is not maintainable.

(3.2) The respondent denied that the commissioner had visited the property and
submitted the report without notice to the petitioner. The respondent also denied that
the advocate commissioner along with the respondent and entered into the petitioner
property in the absence of the petitioner and took photographs which are irrelevant to
the issues in the suit. The respondent also denied that the respondent also failed to
instruct the advocate commissioner to note down the previous east-west cart track on

the northern side of S.F.No.112/6A.

(3.3) The temporary injunction petition of the respondent in 1A.2/2025 was
posted for orders after both side enquiry and during the enquiry even the petitioner
also produced the photographs of the suit "B" schedule cart track and other suit
properties and proved that there were no alternative pathways to access the public
road. But in the meantime, the petitioner had filed this re-open in the above 1.A. by
stating that the commissioner has to re-visit the suit properties. It is also humbly
submitted that the main issue of the suit is the suit "B" schedule cart tract and the
same has to be decided in the trial but the above petition is filed by this petitioner
only to drag the suit proceedings and delay the case. The petitioner has filed this
petition with a Pre-plan to delay the orders to be passed in the Injunction Petition so
that they can fence up the suit "B" Schedule Cart track and prevent the respondent/
plaintiff from using the property.

(3.4) The suit B schedule property has been the only way of access to the suit A

schedule property and has been in usage for more than 60 years by the respondent.

IA.No0.6/2025 in O.S.N0.44/2025 dt: 11.02.2026, Adm, Poy



4

The respondent also submits the east west cart track has not been used by the
respondent for long time and now it does not give access to the public road and hence
there is no alternate way to A schedule property except through B schedule cart track
which has been confirmed with the commissioner report. Hence, there is no necessity
for commissioner to revisit the suit properties. This petition is filed only to defeat the
rights of the respondent and delay the proceedings in order to make changes in the B
schedule cart track to prevent the respondent from using it. If the petition is allowed,
wrongful intention of the petitioner will be executed and the respondent will be put to

irreparable loss. Hence the petition may be dismissed.

4. DISCUSSION

(4.1) Heard. Records perused. On perusal of records, it can be seen that this
petition has been filed independently in O.S.44/2025 and not within the IA.No.2/2025
in 0.S.44/2025 as alleged by the respondent. In the commissioner report dated

14.03.2025, the commissioner has stated as follows: “geor dleory 25.02.2025
DITY 6T HLQSD CpovlDd SMeum EI&NSomns SicsTemmiusleor@G YiHhused 3.00
Looooflds vl QU(BOUSIID ogoyeurdshiudlesr P &8 mlobi
Slap.M.S.cbreorOlepcomisSeor  SieuisEnse  Cniflod  mlesloy  GlsmlhsEs .
ordliveyomslée  sroumelod &IOS Boirer psauf] ordli  wooyeurdsludleor
Slousmu [ blbleh DeowibgieiTor a9 1960T (Wpsoufl . BT GIBULg UITS
Olsoorgy umiss Gungl L iquw blooovuileh Saphssd). S Coupy orbs
BUT&SOIBLD E36U6mov. <2em&sIITeD Weyand] wmhHmyd 1eoyenshsleT aupdsesnlobi
@posreoflemeviSlel ereordy <2 omevoniSlol &ovdT(ReiTor aSlurddlomeor eSS
loufldg 1oy GlEnsslesr ocrevemov Slummbisemar 2efigSlSULH &S Ol TesT ()
Ylhuesed 03.25 wefl (ps6b 4.00 wawfleicor weayaliled &eosr(hoirar Cl&s g/ s omar

umfemanSi” (B &SIy o1(h &5/ ©OlesTeosT G 60T.  6TEoTEOYL GOT SITeU OI&FNS S/ & DT
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LeD&SUUL LD oT(H& &I OIBMeTaT Lew&sULL &omovuebl of.Cleveiralmibslfl oreoTcmTILID

DIoOIP & &I Ol oTE6oT. "

(4.2) From the aforesaid extract, it is clear that when the court commissioner
had gone to the address of the petitioner herein, the same was locked and no one was
around. Therefore it is inferred that the commissioner had not given notice to the
petitioner herein before visiting the suit property. It is trite law that though the
appointment of commissioner may be ordered exparte without notice to the other
side, the visit of the commissioner must be done only after due notice to both parties.
It 1s settled law that the visit conducted without due notice to both parties, the report
filed based on the same cannot be taken up for consideration. Hence this court is of
considered view that the revisit of the suit properties by the same advocate
commissioner is necessary for the effective adjudication of the suit. Since the revisit
has been ordered solely on the account of non service of notice by the court
commissioner, this court is of the considered view that no new additional fee be

ordered for the court commissioner.

IN THE RESULT, this petition is ALLOWED by directing the learned court
commissioner Mr.K.K.Thiyagaraj, M.S.No0.3620/2010 to revisit the suit properties
after due notice to both parties to note down the physical features alongwith
photographer and to file a detailed report. Since the revisit has been ordered solely on
the account of non service of notice by the court commissioner, the commissioner fee
received by him in IA 3/2025 shall be considered as fee for the revisit also. Parties

shall bear their own costs.
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Dictated by me, typed by steno typist on my computer and corrected by me
and pronounced by me in open court on this 11" day of February, 2026.

Digitally signed b

SREENATH SsrEENATHMS

MS Date: 2026.02.11
18:46:53 +0530

ADDITIONAL DISTRICT MUNSIF
POLLACHI

Petitioner side witnesses and documents: NIL

Respondent’s side witnesses and documents: Nil

SREENATH  s&Enindns”

M S P RSRY
ADDITIONAL DISTRICT MUNSIF
POLLACHI
FAIR ORDER
Fair/Draft

[.A.No0.6/2025 in O.S.44/2025
Date: 11.02.2026
Additional District Munsif Court, Pollachi
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