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"Para_No. 19 - Moreover, the party has not shoy @
special or exceptional circumstance that would justify the Court Usig
inherent powers under Section 151 of the CPC. Similarly, the necessy
conditions for exercising the Court's power to recall a witness under 0t
XVIll Rule 17 CPC have also not been met. In the absence of e
requirements, the application cannat be sustained. The imposition of o
cannot, in the present facts, be said to be arbitrary ar excessive, consideiy
the procedural delays occasioned. The relevant para of KK Vel
(supra) is reproduced hereunder;~

"16. We may add a word of caution. The pawer under st
151 or Order 18 Ryle 17 of the Code |
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application.” fore granting or rejecting the
Para No. - .

case, NO ground for infgrferl:n::’;eviv e, ctled law and the facts of this

dismissed.”’ S made out. The petition is, therefore,
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" Pera No. 05— Section 358 provides that if costs are
levied on the plaintiff for causing delay, payment of such costs
on the next hearing date, shall be a condition precedent to the
further prosecution of the suit by the plaintiff. Similarly, if costs
are levied on the defendant for causing delay, payment of such
costs on the next date of hearing, shall be a condition precedent
to the further prosecution of the defence of the suit by the
defendant. This takes us to the meaning of the words “further
prosecution of the suit" and ‘further prosecution of the defence."
If the Legislature intended that the suit should be dismissed in
the event of non—payment of costs by plaintifi; or that the
defence should be struck off and suit should be decreed in the
event of non—payment of costs by the defendant, the Legislature
Would have said so. On the other hand, Legislature statyed in the
tule that payment of costs on the next date shall be a condition
Precedent to the further prasecution of the suit by plaintiff




(whers the plaintiff was ordered to pay such co ts)
condition precedent to the further prosecution of the der, g :
the defendant (where the defendant was ordereq ,, NN
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costs). This would mean that if the costs levied were ) e Sy

the party on whom it Is /evif:adr s‘uch. defaulting pzi;‘:gf
prohibited from any further part/apaa?n In the sy In , ;
words, he ceases to have any further right to participay,, P
suit and he will not be permitted to let in any further eVide nc;ﬁg
address arguments. The orther party will of course pe Perm,
to place his evidence and address arguments, and the Ourty
then decide the matter in accordane with law. We me,ef%
reject the contention of the respondents that sectiop 34
contemplates or requires dismissal of the suit as ap automey,
consequence of non—payment of costs by plaintift
Pera_no. 8~ A conspectus of the above Pravisigy,
clearly demonstrates that under the scheme of CPC, a sujt cann
be dismissed for non—payment of costs. Non—payment of costy
results in forfeiture of the right to further prosecute the sujt
defence as the case may be. Award of costs, Is an alternatiy
available to the court, instead of dispensing with the cross-
examination and closing the evidence of the witness. If the cosy
levied for seeking an adjournment to cross—examine a witness
are not paid, the appropriate course js lo close the cross-
examination of the witness and Prohibit the further prosecutin
of the suit or the defence, as the case may be by the defaulting

party.”
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