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24. The decisions of this Court in Satish Mehra v.
Delhi Administration and another and State of
Bihar Vs Ramesh Singh took divergent views on
the competence of a special court/magistrate to
look at material other than the final report read
with documents filed by the prosecution in terms
of section 173 of the CrPC. The issue was
referred to a three-judge bench for decision in
State of Orissa v. Debendranath Padhi. The full
bench in a detailed examination of the statutory
scheme and also the precedents on the point has
held that the accused at the stage of framing of
charge does not have a right to file material or
documents. It is apt to excerpt the following
paragraphs from the said decision.

“8.  What is the meaning of the expression “the record
of the case” as used in Section 227 of the Code.
Though the word “case” is not defined in the
Code but Section 209 throws light on the
interpretation to be placed on the said word.

Section 209 which deals with the commitment of
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15.

case to the Court of Session when offence is
triable exclusively by it, inter alia, provides that
when it appears to the Magistrate that the offence
is triable exclusively by the Court of Session, he
shall commit “the case” to the Court of Session
and send to that court “the record of the case” and
the document and articles, if any, which are to be
produced in evidence and notify the Public
Prosecutor of the commitment of the case to the
Court of Session. It is evident that the record of
the case and documents submitted therewith as
postulated in Section 227 relate to the case and
the documents referred in Section 209. That is the
plain meaning of Section 227 read with Section
209 of the Code. No provision in the Code
grants to the accused any right to file any
material or document at the stage of framing
of charge. That right is granted only at the
stage of the trial.

In State of Maharashtra v. Priya Sharan Maharaj
(1997) 4 SCC 393 it was held that at Sections 227
and 228 stage the court is required to evaluate the
material and documents on record with a view to
finding out if the facts emerging therefrom taken
at their face value disclose the existence of all the
ingredients constituting the alleged offence. The
court may, for this limited purpose, sift the
evidence as it cannot be expected even at that
initial stage to accept all that the prosecution

states as gospel truth even if it is opposed to
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18.

common sense or the broad probabilities of the
case.”

We are unable to accept the aforesaid contention.
The reliance on Articles 14 and 21 is misplaced.
The scheme of the Code and object with which
Section 227 was incorporated and Sections 207
and 207-A omitted have already been noticed.
Further, at the stage of framing of charge roving
and fishing inquiry is impermissible. If the
contention of the accused is accepted, there would
be a mini-trial at the stage of framing of charge.
That would defeat the object of the Code. It is
well settled that at the stage of framing of charge
the defence of the accused cannot be put forth.
The acceptance of the contention of the learned
counsel for the accused would mean permitting
the accused to adduce his defence at the stage of
framing of charge and for examination thereof at
that stage which is against the criminal
jurisprudence. By way of illustration, it may be
noted that the plea of alibi taken by the accused
may have to be examined at the stage of framing
of charge if the contention of the accused is
accepted despite the well-settled proposition that
it is for the accused to lead evidence at the trial to
sustain such a plea. The accused would be entitled
to produce materials and documents in proof of
such a plea at the stage of framing of the charge,
in case we accept the contention put forth on

behalf of the accused. That has never been the
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25.

intention of the law well settled for over one
hundred years now. It is in this light that the
provision about hearing the submissions of the
accused as postulated by Section 227 is to be
understood. It only means hearing the
submissions of the accused on the record of the
case as filed by the prosecution and documents
submitted therewith and nothing more. The
expression “hearing the submissions of the
accused” cannot mean opportunity to file material
to be granted to the accused and thereby changing
the settled law. At the stage of framing of charge
hearing the submissions of the accused has to be
confined to the material produced by the police.
(emphasis supplied)

Recently, in State of Rajasthan v. Swarn Singh @
Baba, to which one of us, Justice Pankaj Mithal,
was a part of, relied on Debendra Nath Padhi
(supra) to hold that the accused cannot and does
not have the right to invoke section 91 of the
CrPC at the time of framing of charge. Under the
statutory scheme of the CrPC, sections 227/239
are positioned in the midway of continuing or
abandoning the prosecution if no case is
discernible from the chargesheet and documents.
The common belief of the
prosecution/complainant is that the report filed
warrants trial and conviction, which is to be
balanced by the magistrate against the belief of

the accused that every prosecution initiated is
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25.1

25.2

25.3

false and nothing short of an abuse of process.
The magistrate, at this stage, by exercising the
jurisdiction within the parameters set out by
sections 227/239 of the CrPC, decides whether
the narrative of the complainant warrants
prosecution/trial or the accused is entitled to be
discharged. The discretion is exercised in the
manner stipulated by sections 227/239. The inner
and outer limits of the discretion under these
sections are no more res integra, and a few of the
precedents having a bearing on the conspectus of
the case are referred to hereunder.

In Sheoraj Singh Ahlawat Vs State of U.P., it is
observed that inconsistency in material produced
by the prosecution cannot be looked into for
discharge of the accused in the absence of a
full-fledged trial.

Reiterating the dictum in Debendra Nath Padhi
again in State of Madhya Pradesh Vs Rakesh
Mishra, it has been held that only the chargesheet
along with accompanying materials are to be
considered at the stage of framing of charges, so
as to satisfy the existence of a case for trial.
Further, in State of Rajasthan Vs Ashok Kumar
Kashyap, this Court reiterates beyond debate that
defence on merits is not to be considered at the

stage of framing of charges/discharge.
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