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@) AIR 2003 Supreme Court 2252

Sukanya Holdings P.L. v Jayesh H. Pandya & anr.
() (2017) 4 CivLJ 467

M/s Ramdeobaba Padmavati Developers & Builders, A W
Partnership Firm, Nagpur v Ganesh Vitthaldas Chandak
3) (2019) 4 CivLJ 875

Shantilal Shivabhai Jadav Vv Kaushikbhai Hiralal
Siddhiwala

4) AIR 2006 Delhi 203

Super Seals India Lmt. v SOS Automotive Componenets
(p.) LTd.

(5) AIR 2011 P&H 157

Rattan Chand v Smt. Bimla Devi & Ors.

(6) 2018 0 Supreme (AP) 179

D. Muralidhar Rao v M/s Srinivasa Constructions Rep. by
its Managing Partner
7) AIR 2011 Supreme Court 442

S.N. Prasad v M/s Monnet Finance Ltd. & ors.
(8) AIR 2018 Gujarat 142

Gujarat Composite Ltd. v. A Infrastructure Ltd.
9 AIR 2016 Calcutta 26

Suresh Tulshan, Trustee of KP Foundation & ors. Vv Marco

Polo Restaurant Pvt. Lid.
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"5. Extent of judicial intervention.—Notwithstanding
anything contained in any other law for the time being in force, in
matters governed by this Part, no judicial authority shall intervene
except where so provided in this Part.

8. Power to refer parties to arbitration where there is
an arbitration agreement.—([(1) A judicial authority, before
which an action is brought in a matter which is the subject of an
arbitration agreement shall, if a party to the arbitration agreement
or any person claiming through or under him, so applies not later
than the date of submitting his first statement on the substance of
the dispute, then, notwithstanding any judgment, decree or order
of the Supreme Court or any Court, refer the parties to arbitration
unless it finds that prima facie no valid arbitration agreement
exists.

(2) The application referred to in sub-section (1) shall not
be entertained unless it is accompanied by the original arbitration
agreement or a duly certified copy thereof.

(3) Notwithstanding that an application has been made
under sub-section (1) and that the issu'e is pending before the
judicial authority, an arbitration may be commenced or continued

and an arbitral award made."”
a-a fafofa AIR 2003 Supreme Court 2252,

Sukanya Holdings P.L. v Jayesh H. Pandya & anr. # =
Rygra ufaarfed far mar & f& —

"15. The relevant language used in Section 8 is

mn a

matter which is the subject matter of an arbitration agreement",
Court is required to refer the parties to arbitration. Therefore, the
suit should be in respect of 'a matter' which the parties have
agreed to refer and which comes within the ambit of arbitration
agreement. Where, however, a suit is commenced - "as to a
matter” which lies outside the arbitration agreement and is also
between some of the parties who are not parties to the arbitration
agreement, there is no question of application of Section 8. The

words 'a matter' indicates entire subject matter of the suit should
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be subject to arbitration agreement.

16. The next question which requires consideration is even

if i S : :
there is no provision for partly referring the dispute to
arbitration, whether such a course is possible under Section 8 of

tion

the Act? In our view, it would be difficult to give an interpreta

to Section 8 under which bifurcation of the cause of action that is

atter of the suit or in some €ases bifurcati
arbitration

to say the subject m on of
the suit between parties who are parties to the
rs is possible. This would be laying
e Act. If

lated, the

agreement and othe down a

totally new procedure not contemplated under th

atter of a suit was contemp

bifurcation of the subject m
rmit such a

ave used appropriate language to pe

legislature would h
anguage, it

ce there is no such indication in the 1

course. Sin
action brought

follows that bifurcation of the subject matter of an

before a judicial authority is not allowed.

such bifurcation of suit in two parts, one to

be decided by the
ings. The whole

17. Secondly,
y the arbitral tribunal and other to
ould inevitably delay the proceed

eedy disposal of dispute and decreasing the cost of
dure. Tt would also

be decided b
civil court w

purpose of sp
uld be frustrated by such proce

st of litigation and harassment t
flicting judgments and orders

litigation WO
o the parties and on

increase the co
e is possibility of con

occasions ther

by two different forums.”
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fdare Seo= 89 @ 9o 3 Swied arfed =l 9 3rad
Faferal & e & fore swaTa are wRga fFar 21

gRard) W& 1 B AR USHRE b He AFERT
faera @1 feres gam @ vd uftard) e 1 et oA @
IR e o & orguR WrfleRl & A S~ &
el faare @1 foraro gw fola & IR B3 SH @1
TqeTe Sifhd § | Ufard) W= 1 @ 3R | WA b T
ISRET a@ & ded § Adued T8 I8 Scord [har ST
SRrg B 5 oferd 9= 1 9 gu arfieRr faer™
faTifha 01.04.2002 Sreral Sad iR faeg @ weafud
gfifof uga A€ @ R, Badt AF Wiel ufy wgd 1 TE
2| g weof 9 "= fafoka (2019) 4 CivLy 875, Shantilal
Shivabhai Jadav v Kaushikbhai Hiralal Siddhiwala B A
¥ AT TR ST Eed @ §RT g ufuifed e
= ¥ f& "16. Though the learned advocates for the

respective parties have argued on non compliance of Section
8(2) of the Act, it is evident that the mandate of section 8(2)
requires the applicant of an application under such section to
produce a certified copy or the original of the arbitration
agreement. Having failed to so produce the same, there was a
breach of the mandate and therefore even though a copy
Mark 3/1 was on record, the Section is unequivocal that it is
the applicant of such application who needs to produce such
agreement. The trial court has held against the applicant on a
subjective satisfaction and there is no reason to overturn the
same in view of the mandate so involved."
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(e < 2), Rt (@ré <@ 2), e (@fEE der
3) Vd P @RyErd) wwem 4) ¥ 9w ardnror g gfyare
W 1 9/ 12 AW W GEEd (oS FEE arierd 6
@ TR T8 ¥ ud 9y Rokg § Reded o T8 ¥
1 IRRIRAT § waa arfied o @ swrfiert & efiRad
A QEORM reRl fIeg & Sudal & arg 78 21 39
e # A fafota AIR 2003 Supreme Court 2252,
Sukanya Holdings P.L. v Jayesh H. Pandya & anr. H
afaifea Rierl &1 ergwiRor a=d g A Rl
(2019) 4 CivLJ 875, Shantilal Shivabhai Jadav v Kaushikbhai
Hiralal Siddhiwala ¥ g8 gfouifea fear mar ® 6 7.2 That
Sukanya Holdings (AIR 2003 SC 2252) still holds the field is
evident from the discussion in the case of Amin Associates
(supra) rendered by the Division Bench of this Court. This Court
while discussing the judgement in the case of Sukanya Holdings
(supra) has categorically held that once an application is filed
under Section 8 of the Act the approach of the Civil Court should
be not to see whether the Court has jurisdiction. It should see
whether its jurisdiction has been ousted. There is a lot of
difference between the two approaches. Once it is brought to the
notice of the Court that its jurisdiction has been taken away in
terms of the provisions prescribed under a special statute, the
Civil Court should first see whether there is ouster of jurisdiction
in terms. When there are serious allegations of fraud, the Division
Bench has held that they are to be treated as non arbitrable and it
is only the Civil Court which should decide such matters."

7=-1g fafqoir AIR 2006 Delhi 203 Super Seals India
Lmt. v SOS Automotive Componenets (P.) Ltd. ¥ Ig
gfergres fosar ar & f& "Arbitration and Conciliation Act (26
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of 1996), S.8 - Reference to arbitrator Application for - Locus
standi - Arbiration clause contained in Family Settlement deed
executed by Plaintiff Company 'A' and its family concern 'B' -
Applicant/ defendant admittedly was neither party nor signatory
to said deed - Not proved to be assignee of 'B' as alleged Thus,

application by him for reference to arbitrator dismissed."
A==m fafSei AIR 2011 P&H 157 Rattan Chand v

Smt. Bimla Devi & Ors. § g8 ufoufed fdar mar g f&

"Arbitration and Conciliation Act (26 of 1996), S. 8 - Reference
to arbitration Applicability of S. 8 - After death of deceased, Firm
stood automatically dissolved and arbitration agreement came to
an end Defendants were not party to agreement of partnership and
also not partners of Firm - Matter outside arbitration agreement
hence S. 8 not applicable - Suit for dissolution of partnership and
rendition of account has to be adjudicated by Civil Court."
=g faffofg 2018 0 Supreme (AP) 179 D.
Muralidhar Rao v M/s Srinivasa Constructions Rep. by its

Managing Partner A gg ufquifed fear Tar 8 & "18. The

last question that survives for consideration is whether an order
under Section 8 of the Act could be passed directing the parties to
go to arbitration, when the plaint includes reliefs and also parties
who are not parties to the arbitration agreement. A reading of the
record makes it clear that the third defendant in the suit viz.,
Suyosha Health Care Pvt. Ltd. is not a party to either Ex.P.1,
agreement dated 17.08.2007 or the subsequent agreement dated
28.06.2009. The reliefs claimed in the suit are for a declaration
that the third defendant is a tenant in the premises for a direction
to pay the arrears of rent from 01.10.2015 onwards and also the
future rents to the plaintiff, besides the relief of permanent
injunction. Therefore, a reading of the plaint makes it clear that a
substantial relief is claimed against the third defendant in the suit.
19. The plaintiffs case is that there is a breach committed
by the defendants 1 & 2 and that on the basis of some untenable

documents, construction of the building was carried out. It is also
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his alternative case that defendants 1 & 2 are collecting the entire
rent for the building, instead of limiting it to the development to
the share of 47.5%. The issues such as breach of contract and
whether the third defendant could be inducted to the tenancy are
the matters to be decided in the suit after a full-fledged trial. The
reliefs claimed against third defendant cannot be segregated and
decided separately. The suit consists of reliefs which are claimed
both against defendants 1 & 2 who are parties to the agreement
and against third defendant who is not a party to the agreement.
20. The Hon'ble Supreme Court of India in Sukanya
Holdings Pvt. Ltd. v. Jayesh H. Pandya, AIR 2003 SC 2252
clearly held that the reliefs cannot be separated in a case like this.
There is also a likelihood of conflicting decisions arising if the
cause of action is separated and decided by two different tribunals
viz., civil Court as far as the third defendant is concerned and the
arbitrator as far as defendants 1 & 2 are concerned. To avoid such
likelihood of conflicting decisions and to ensure that the lis is
decided comprehensively among all the parties, this Court is of
the opinion that the suit needs to be adjudicating on merits by the
civil court instead of by the arbitrator. Therefore, this Court is of
the opinion that the lower Court committed an error in referring
the parties to arbitration, when a third party is included as a
defendant in the suit. This point is answered accordingly."

HEE1g fafota AIR 2011 Supreme Court 442 S.N.
Prasad v M/s Monnet Finance Ltd. & ors. § I8 wufqurfaq
fear T 2 & "(A) Arbitration and Conciliation Act (26 of
1996), Ss. 7(4)(c), 11 - Reference to arbitration - Loan agreement
- Appointment of arbitrator sought by lender Second guarantor
was not party to loan agreement containing arbitration clause
between lender and borrower He cannot be made party to
reference in regard to dispute relating to repayment of such loan

and subjected to arbitration award."
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A AR AIR 2018 Gujarat 142 Gujarat
Composite Ltd. v. A Infrastructure Ltd. ¥ I8 yfaurfed foar
AT & & "Arbitration and Conciliation Act (26 of 1996), S.8 -

Reference to arbitrator - Arbitrable and non-arbitrable dispute -

Cannot be bifurcated - Rejection of reference, proper."
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