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COURT OF DISTRICT JUDGE, MERTA,DISTRICT:NAGAUR [RAJASTHAN]
[Presiding Officer: Arun K Beriwal]

Targeted Case No: 10
Regular First Appeal [Against decree]No: 14/2023

IN THE MATTER OF
Omprakash

S/o:Late Nathuram

Age- 68 years      

R/o: Harsaur Tehsil-Degana

District Nagaur(Rajasthan)                                      …. Appellant

Vs. 

1. Narbda 

Wife of  Naurat 

Aged 45 years ..Respondent No.1 

2. Paro

D/o: Devkaran

Aged 47 years            ...Respondent No.2 

3. Naurat

S/o:Devkaran

Aged 55 years                                   ..Respondent No.3

4. Ramesh

S/o: Devkaran 

Age: 53 years ...Respondent No.4

 5. Kishore

S/o: Devkaran

Aged: 51 years               ….Respondent No. 5

All R/o: Harsaur Tehsil-Degana

District Nagaur(Rajasthan)
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Present :   Anil Diwakar Advocate for Appellants.

Rajjab Ali, Advocate for Respondent Nos.1 to 3

None appeared for Respondent nos. 4 to 5 despite service. 

19.3.2026                                        J U D G M E N T 

1. That this a Regular First appeal against the final judgment & decree 

dated 4.8.2023 passed by the Court of Sr. Civil Judge, Merta in Civil  

Suit  No:14/2012  whereby  the  suit  filed  by  the  Plaintiffs  seeking  

Permanent Injunction was dismissed.  

Plaint averments before Trial Court:-

2. That  the  Plaintiff-Jhuma & Omprakash  filed  a  civil-suit  before  the  

Court of Sr. Civil Judge, Merta seeking Permanent injunction against 

the  Defendants[Narmada,  Paro,  Navrat,  Ramesh,  Kishore,  

Dhannaram, Banshi & Sukhdev].

3. As  per  plaint  averment  &  reply  of  Defendants  in  their  written  

statement the Ld. Trial court noted the gravamen of dispute & cause 

of action as under:-  

“xzke gjlkSj esa Lo- pUnzkjke th ds uke dk iV~Vklqnk Hkw[k.M vk;k 
gqvk gS ftldk iV~Vk la- 201 fnukad 29-04-61 dks xzke iapk;r  
gjlkSj }kjk tkjh fd;k gqvk gS ,oa oknhx.k ekSds dh fLFkfr dk  
utjh uD'kk ifjf'k"V&d okn ds lkFk is'k dj jgs gSa tks mDr okn 
dk vfHkUu vax gksus ls bls mDr okn dk Hkkx le>k tk;s ,oa mDr 
utjh uD'ks esa  mDr lEiw.kZ Hkw[k.M ekdZ bZ ,Q lh Mh ls nf'kZr  
gS ,oa blesa ,] ch] lh] Mh oknhx.k dk caVlqnk Hkw[k.M gS ftl ckcr~ 
oknhx.k mDr okn çLrqr dj jgs  gSA oknhx.k ds  mDr Hkw[k.M  
ekdZ ,] ch] lh] Mh ds ikM+kSl o uki&pkSi okn i= ds fQdjk uEcj 
3 ds vuqlkj gSA oknhx.k ds mDr Hkw[k.M ds mrjh rjQ x.kir es? 
koky ds edku dh nhokj ,oa nf{k.kh rjQ nkSyr [kka flikgh ds Iy‚V 
dh iDdh nhokj fufeZr gS ,oa iqjch rjQ oknhx.k dh nhokj Fkh tks 
vHkh fxj pqdh gS ,oa uho ekStwn gS ,oa nhokj ds ikl dkys jksis gq,s 
gS ,oa if'pe esa oknhx.k ds edku dh nhokj fLFkr gSA oknhx.k mDr 
uksgjk esa 'kkafriwoZd dnhe ls dkfct gS ,oa mDr uksgjs esa oknhx.k ds 
djhc 2 Vªksyh iRFkj iMs+ gq, gS vkSj dqN ccwy ds o`{k Hkh [kM+s gS ,oa 
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oknhx.k ds mÙkjh rjQ mDr iV~Vs dh Hkwfe ekdZ ,] ch] bZ] ,Q  
LoxhZ; nsodj.k o LoxhZ; gtkjh ds caV esa j[kh Fkh ftl ij vHkh 
x.kir es?koky dk jgoklh edku fufeZr gS ,oa çfroknhx.k dks bl 
ckcr~ dksbZ vkifÙk ugha gSA oknhx.k LoxhZ; pUæk th dh mijksDr 
tk;nkn esa ekdZ ,] ch] lh] Mh Hkw&Hkkx ij tks mudk caVlqnk gS ml 
ij dkfct gS ,oa dnhe ls 'kkafriwoZd fcuk fdlh jksdVksd o ck/kk ds 
bldk mi;ksx] miHkksx djrs vk jgs gSaA ysfdu çfroknhx.k twu  
2012 ls oknhx.k ds 'kkafriwoZd mi;ksx miHkksx esa uktk;t 
n[kyvankth dj jgs gSa ,oa mä Hkw[k.M ¼uksgjs½ esa tcju dkfct gksus 
dks vkeknk gks j[ksa gS ftlls oknhx.k ds fy, LFkkbZ fu"ks/kkKk tkjh 
djokus gsrq mDr ckn lafLFkr djuk vko';d gks x;k gSA”

Written statement of Defendants before Ld.Trial Court 

4. In  written  statement  of  Def.no.  1  to  6  it  was  averred  that  Najri  

Naksha[Schedule-A] is wrong and that the Plaintiff’s have sold  land 

ad-measuring 2532 Sq.ft which is much more than their share on  

10.10.2008 to Ganpatlal Meghwal in contradiction to their one-third 

share which comes to only 1161.66 Sq.ft area. It was also averred  

that the construction material at site belongs to Def.no.1 to 6. It is  

also urged that Plaintff is not in possession of disputed suit prooperty 

and rather the buyer-Ganpatlal Meghwal is the owner and thus, this 

suit is not maintainable.

Issues framed before Ld. Trial Court

5. The Ld. Trial court has framed the following issues:-

1- vk;k okn i= esa of.kZr Lo- pUnzkjke th ds uke tkjh iV~Vk la[;k 
201 fnukad 29-04-61 esa ls okn i= ds lkFk layXu utjh uD'ks  
esa ,chlhMh oknhx.k dk caVlqnk o dCtklqnk gS \      oknhx.k 

2- vk;k izfroknhx.k oknhx.k dks rFkkdfFkr ,chlhMh Hkw[k.M ls tcju 
csn[ky ij vkeknk gS \  oknhx.k

3- vk;k oknhx.k us utjh uD'kk xyr is'k fd;k gS] iV~Vs o utjh uD'ks 
dh Hkqtk esy ugha [kkrh gS \ izfroknh
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4- vk;k oknhx.k us vius fgLls esa T;knk tehu fnukad 10-10-08 dks  
x.kir dks cspku dj nh rFkk oknh ekSds ij dkfct ugh gS \ 

izfroknh

5- vk;k oknh dk okn ?kks"k.kk o caVokM+s ds vHkko esa LFkkbZ fu"ks/kkKk okn 
iks"k.kh; gS \ izfroknh

6- vuqrks"k  \

6. On above issues the plaintiff has got recorded the oral evidence of  

PW:1/Omprakash  &  PW:2/Sohanlal  got  exhibited  Ex:1/Sale-deed  

Ex:1/1/Copy  of  sale-deed,  Ex:2  to  Ex:6/Photographs  of  site,  

Ex:5/copy  of  notice  by  Local-commissioner,  Ex:6  &  EX:7/Local  

Commissioner Report & Najri Naksa, Ex:8 to Ex:11/color photographs 

with Mauka-report of Local commissioner, Ex:12/Certified copy of  

charge-sheet,  EX:13/Certified  copy  of  FIR,  Ex:14/Certified  copy  of  

order-sheet,  Ex:15/Certified  copy  of  complaint  u/s.  107  Cr.P.C,  

Ex:16/Certified copy of Application to PS:Harsor, Ex:17/Certified  

copy  of  statement  of  Navratan  to  Police,  Ex:18/Certified  copy  of  

statement of Narbada to Police,  Application to PS:Harsor, Ex:19 to  

Ex:20/color  photographs  &  Ex:21/Agreement  to  sell.  No  oral  or  

documentary evidence was given by the Defendants. 

Point for Determination 

7. The only point for determination which arises for kind consideration 

of this court is as to:-

“Whether the findings returned by Ld. Trial Court on Issue 
nos.1 to 5 are in accordance with law particularly when the 
suit for permanent injunction simplicitor was held to be not 
maintainable in absence of relief of partition ? ”

8. Ld.  Counsel  for  appellants  submits  that  the  Ld.  Trial  Court  had  

erroneously held the Issue no.1 & 2 to be not proved by the Plaintiff 

& dismissed the suit for permanent injunction as filed by the Plaintiff’s 
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to  be  not  maintainable  with  material  irregularity.  Per  contra  Ld.  

Counsel  for  respondents  submits  that  the  suit  for  permanent  

injunction  simplicitor  without  claiming  consequential  relief  of  

partition was  not  maintainable  in  law and the Ld.  Trial  court  has  

rightly rejected the same.    

9. Under Order 41 Rule 31 CPC,1908,  first appeal is a valuable right 

and the parties have a right to be heard both on questions of law and 

on facts and the judgment in the first appeal must address itself to all 

the issues of law and fact and decide it by giving reasons in support 

of the findings. [Vide: Santosh Hazari Vs. Purushottam Tiwari, AIR 

2001 SC 965 and Madhukar & Ors. Vs. Sangram and Ors., AIR 2001 

SC 2171].

Thus,  it  is  evident that the First  Appellate Court must decide the  

appeal giving adherence to the statutory provisions of Order 41 Rule 

31  CPC,1908.”  Same parameters  has  been emphasized  in  case  of  

Vinod Kumar Vs. Gangadhar (2015)1 SCC 391.

Analysis of Ld. Trial Court’s Findings on Issue No.1-

10. As regards the Issue No.1, before the Ld. Trial Court  was as under:-

vk;k okn i= esa of.kZr Lo- pUnzkjke th ds uke tkjh iV~Vk la[;k 

201 fnukad 29-04-61 esa ls okn i= ds lkFk layXu utjh uD'ks  

esa ,chlhMh oknhx.k dk caVlqnk o dCtklqnk gS \      oknhx.k

11. The Ld. Trial court while appreciating this Issue no.1 has recorded a 

specific  findings  based  on  due  appraisal  of  oral  &  documentary  

evidence of Plaintiff’s that:- 

“oknh i{k us okni= ds leFkZu esa Lo;a oknh ih-M- 1 vkseizdk'k dks 
ijhf{kr djok;k gS ftlus l'kiFk lk{; esa okni= esa vafdr 
vfHkdFkuksa dh iqujko`fr djrs gq, mDr IykWV ekdZ bZ] ,Q] lh] Mh dk 
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tkjh'kqnk iV~Vk izn'kZ 1 is'k fd;k gS rFkk mDr IykWV dk oknxzLr 
Hkkx ekdZ , ch lh Mh oknhx.k dk caV'kqnko dCtk'kqnk gksuk crk;k 
gSA bl ikfjis{; esa loZizFke ;g mYys[kuh; gS fd okni= esa oknh 
i{k }kjk ;g ys'k ek= vfHkdFku ugha fd, x, gSa fd mDr IykWV 
ekdZ bZ] ,Q] lh] Mh dk caVokjk fdl izdkj o fdl fnukad dks fd;k 
x;k gS rFkk mDr caVokjs dh fof’kf"V;ks ds laca/k esa oknh vkseizdk'k 
us l'kiFk lk{; esa Hkh fdlh izdkj ds dFku ugha fd, gSaA mDr oknh 
}kjk izLrqr nLrkostkr izn’kZ 12 yxk;r 18 ds voyksdu ls Hkh  
oknxzLr Hkw[k.M ekdZ , ch lh Mh ij oknh dk caV o dCtk gksus dk 
rF; izdV ugh gSA ekSdk dfeuj fjiksVZ izn'kZ 7 ds vuqlkj ekSds  
ij mHk;i{k dh mifLFkfr gksuk izdV gSA oknh i{k dh vksj ls  
ijhf{kr vU; xokg ih-M- 2 lksguyky oknh dh tku&igpku dk gksus 
o oknxzLr Hkw[k.M ij cpiu ls oknh vkseizdk'k dk dCtk ns[kus dh 
lk{; nsrk gSaA gkykafd mDr xokg us izfrijh{kk esa ;g Lohdkj fd;k 
gS fd oknxzLr IykWV dk iV~Vk mlus ugha ns[kk] og pUnzjke jsxj o 
mlds iq=ksa dks ugha tkurk gS] mDr IykWV ds caVokjs ds lanHkZ esa mls 
tkudkjh ugh gS rFkk og oknh ds firk dk uke Hkh ugh tkurk gSA 
xokg us ekSds ij jksih x;j ifV~;k izdk'k }kjk lkr&vkB lky iwoZ 
ls jksis gksus dk dFku fd;k gSA mDr izdk'k gksus gS] bl ckcr Li"V 
ugh fd;k x;k gSA bl izdkj oknxzLr Hkw[k.M ekdZ ,] ch] lh] Mh 
oknh ds caV esa mls izkIr gqvk gks rFkk ml ij oknh dk dCtk jgk 
gks] bl lanHkZ esa mDr xokg dks fof’k"V tkudkjh ugha gksuk izdV 
gSA

gLrxr izdj.k esa okni= esa oknh us mDr IykWV ekdZ bZ] ,Q] lh] Mh 
mlds firk dk iV~Vk'kqn gksdj oknh o izfroknhx.k dk mDr IykWV esa 
cjkcj 1@3 fgLlk gksuk crk;k gS o caVokjs esa mls oknxzLr Hkkx 
ekdZ ,] ch] lh] Mh izkIr gksuk crk;k gSA mDr IykWV Lo- pUnzkjke dk 
iV~Vk'kqn gksus o leLr i{kdkjku dk ml ij 1@3 fgLlk gksus ds 
rF; tokc nkok esa izfroknhx.k us Lohdkj fd;s gSA ijUrq caVokjk 
gksus o caVokjs esa oknxzLr Hkkx ekdZ ,] ch] lh] Mh oknh dks izkIr gksus 
ls badkj fd;k x;k gSA lk{; ds iwoksZDr foospu ls ;g izdV gqvk gS 
fd oknh us mDr caVokjs ds lanHkZ esa fdlh izdkj ds fof'k"V 
vfHkdFku okni= esa ugha fd, gSa rFkk uk gh lk{; esa caVokjs ds rF; 
dks Li"V fd;k gSA oknh dk oknxzLr Hkw[k.M ij dkfct gksus dk 
rF; Hkh oknh dh lk{; ds iwoksZDr foospukuqlkj lkfcr ugh gqvk gSA
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vr% i=koyh ij miyC/k lexz lk{; ds iwokZDr foospukuqlkj 
U;k;ky; ds  fouez  er esa  oknh i{k  mDr fook|d laHkkouk dh  
izcyrk ds vk/kkj ij vius i{k esa lkfcr djus esa vlQy jgk gSA” 

Analysis of Ld. Trial Court’s Findings on Issue No.5:-

12. As the Plaintiff’s have failed to prove the Issue no.1 before Ld. Trial  

court, the only Issue which requires consideration before this court is 

the findings on the Issue No.5, wherein the Ld. Trial Court has taken 

into consideration the fact that the burden to prove the same was on 

the Defendants. The Issue no.5 before Ld.Trial court was as under:-

 vk;k oknh dk okn ?kks"k.kk o caVokM+s ds vHkko esa LFkkbZ fu"ks/kkKk okn 
iks"k.kh; gS \ izfroknh

13. The Ld. Trial court while appreciating the Issue no.5 have taken the 

view as under:-   

   “gLrxr izdj.k esa okni= esa oknh us mDr IykWV ekdZ bZ] ,Q] lh] Mh 
mlds firk dk iV~Vk'kqn gksdj oknh o izfroknhx.k dk mDr IykWV esa 
cjkcj 1@3 fgLlk gksuk crk;k gS o caVokjs esa mls oknxzLr Hkkx 
ekdZ ,] ch] lh] Mh izkIr gksuk crk;k gSA mDr IykWV Lo- pUnzkjke dk 
iV~Vk'kqn gksus o muds iq=ksa dk mlesa cjkcj 1@3 fgLlk gksus ds  
rF; tokc nkok esa izfroknhx.k us Lohdkj fd;s gS] ijUrq caVokjk gksus 
o caVokjs esa oknxzLr Hkkx ekdZ ,] ch] lh] Mh oknh dks izkIr gksus ls 
badkj fd;k x;k gSA lk{; ds iwoksZDr foospu ls ;g izdV gqvk gS fd 
oknh us mDr caVokjs ds rF; dks lkfcr ugh fd;k gS] rFkk uk gh 
oknxzLr Hkw[k.M ekdZ , ch lh Mh oknh ds LokfeRo dk gksus ckcr 
fdlh izdkj dh Bksl lk{; izLrqr dh x;h gSA ekSds ij oknh dk 
dCtk gksus dk rF; Hkh oknh lk{; ls lkfcr ugh gSA okni+= esa  
caVokjk vFkok LokfeRo ?kks"k.kk dk vuqrks"k Hkh ugh pkgk x;k gSA

,slh fLFkfr esa pwafd mDr IykWV ds caVokMk dk rF; lkfcr ugh gS] 
gkykafd mDr IykWV esa Lo- pUnzjke ds rhu iq=ksa dk cjkcj fgLlk gksus 
dk rF; i{kdkjku ds e/; fuZfookfnr gksuk izdV gqvk gS] vr% mDr 
IykWV ekdZ bZ ,Q lh Mh i{kdkjku dk 'kkeykrh gksuk Lohd`r gSA 
fof/k dh lqLFkkfir O;oLFkk vuqlkj ek= ,d lg Lokeh dks vU; lg 



8
Regular First Appeal (Against decree) No:14/2023 
Omprakash Vs. Narbda & Ors.
Date of order: 19.3.2026

Lokeh ds fo:) caVokjs@LokfeRo ?kks"k.kk ds vHkko esa LFkkbZ fu"ks/kkKk 
dk vuqrks"k fn;k tkuk mfpr ugha gSA”

14. The Ld. Trial court have further held qua failure of Plaintff to prove his 

ownership over the disputed suit land and held that “fof/k dh ;g Hkh 

fl}kUr gS fd ek= LFkkbZ fu"ks/kkKk ds nkok esa oknh ds LokfeRo ij izfroknh 

i{k dh vksj ls vkifRr dj fn, tkus dh lwjr esa ;fn oknh dk LokfeRo 

Bksl :i ls izdV@lkfcr ugha gksrk gks rks oknh LfkkbZ fu"ks/kkKk dk vuqrks"k 

izkIr djus dk vf/kdkjh ugha gSA”

15. The Ld. Trial court have further relied on Anathula Sudhakar v/s P. 

Buchi Reddy (dead) by L.Rs. and Ors. (2008) 4 SCC 594 wherein the 

Hon’ble Supreme court has outlined the contours of legal position:- 

“To  summarise,  the  position  in  regard  to  suits  for  prohibitory  
injunction relating to immovable property, is as under:

(a) Where a cloud is raised over the Plaintiff's title & he does 
not have possession, a suit for declaration & possession,  
with or without a consequential injunction, is the remedy. 
Where the Plaintiff's title is not in dispute or under a cloud, but 
he is out of possession, he has to sue for possession with a  
consequential injunction. Where there is merely an interference 
with the Plaintiff's lawful possession or threat of dispossession, 
it is sufficient to sue for an injunction simpliciter

(b) As a suit for injunction simpliciter is concerned only with 
possession, normally the issue of title will not be directly and 
substantially in issue. The prayer for injunction will be 
decided with reference to the finding on possession. But in 
cases where de-jure possession has to be established on the  
basis of title to the property, as in the case of vacant sites, the 
issue of title may directly and substantially arise for 
consideration, as without a finding thereon, it will not be 
possible to decide the issue of possession.

(c) But a finding on title cannot be recorded in a suit for injunction, 
unless  there are necessary  pleadings and appropriate issue  
regarding title...”
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mDr er dh iqujko`fRr ekuuh; loksZPp U;k;ky; us U;kf;d n`"VkUr T.V. 

Ramakrishna Reddy vs. M. Mallappa and Ors. AIR 2021 SC 4293 esa 
Hkh dh gSA vr% i=koyh ij miyC/k lexz lk{; ds iwokZDr foospukuqlkj 

U;k;ky; ds fouez  er esa  LFkkfir fof/k ds  vuqlkj gLrxr izdj.k esa  

oknhx.k dk nkok ckcr LFkkbZ fu"ks/kkKk caVokjk vFkok LokfeRo ?kks"k.kk ds 

vkHkko esa iks"k.kh; ugh gSA“ 

16. This court has perused the oral and documentary evidence on record 

to  ascertain  as  to  whether  the  suit  for  permanent  injunction  

simplicitor  is  maintainable in law when a doubt is  raised qua the  

ownership, title and possession of the Plaintiff over the disputed suit- 

property. If the plaintiff is not found in possession of suit property,  

than,  relief  of  possession  must  be  sought  for  &  merely  suit  for  

permanent injunction would not be maintainable. If the cloud is cast 

over  the  title  or  ownership  of  the  suit  property,  than  a  suit  for  

declaration and partition alongwith injunctive relief can be filed.

17. In this case, the Ld. Trial court has recorded a categorical finding that 

the Plaintiff is neither been able to prove his own possession nor has 

he  been  able  to  prove  that  a  partition  had  taken  place  between  

Plaintiff’s family as it is evident from the following findings:-

            “  ekSds ij oknh dk dCtk gksus dk rF; Hkh oknh lk{; ls lkfcr ugh   
gSA okni+= esa caVokjk vFkok LokfeRo ?kks"k.kk dk vuqrks"k Hkh ugh pkgk 
x;k gSA

,slh fLFkfr esa pwafd mDr IykWV ds caVokMk dk rF; lkfcr ugh gS] 
gkykafd mDr IykWV esa Lo- pUnzjke ds rhu iq=ksa dk cjkcj fgLlk gksus 
dk rF; i{kdkjku ds e/; fuZfookfnr gksuk izdV gqvk gS] vr% mDr 
IykWV ekdZ bZ ,Q lh Mh i{kdkjku dk 'kkeykrh gksuk Lohd`r gSA 
fof/k dh lqLFkkfir O;oLFkk vuqlkj ek= ,d lg Lokeh dks vU; lg 
Lokeh ds fo:) caVokjs@LokfeRo ?kks"k.kk ds vHkko esa LFkkbZ fu"ks/kkKk 
dk vuqrks"k fn;k tkuk mfpr ugha gSA”
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18. This court is of considered view that the findings of Ld. Trial court on 

Issue no. 1 & 5 are well reasoned, based on due appreciation of oral & 

documentary  evidence on record and the same are not  perverse,  

irrational or suffers from any material irregularity so as to warrant  

any interference by this court in the instant appeal. 

19. In view of the affirmation of findings on Issue no. 1 & 5 as returned by 

Ld. Trial court, no useful purpose would be served by analysing the 

findings on ancillary & incidental Issues no. 2 to 4 in view of Order 20 

Rule 5 CPC,1908 since the findings on Issue no. 1 & 5 are sufficient for 

the decision of the suit.     

20. Thus, the findings of Ld. Trial court is found to be in tandem with  

evidence on record and this court finds no infirmity, illegality or any 

perversity in the same and thus, the same stands affirmed by this  

court in totality.

21. As a consequence, this court does not find any perceptible merit in  

the instant First Appeal filed against the impugned final judgment & 

decree dated 4.8.2023 passed by the Court of Sr. Civil Judge, Merta in 

Civil  Suit  No:14/2012  &  consequently,  this  Regular  First  appeal  

stands dismissed & findings of Ld. Trial Court stands affirmed.

22. Pending applications have become in fructuous in view of disposal of 

this appeal.  

23. Appellate decree be prepared by office of this court.

24. Pronounced in open court & typed by me.

25. Let the Trial court record be sent back. 

The File of this Appeal be consigned to records.

19.3.2026 (Arun K Beriwal)


