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Present : Anil Diwakar Advocate for Appellants.
Rajjab Ali, Advocate for Respondent Nos.1 to 3

None appeared for Respondent nos. 4 to 5 despite service.

19.3.2026 JUDGMENT

1. That this a Regular First appeal against the final judgment & decree
dated 4.8.2023 passed by the Court of Sr. Civil Judge, Merta in  Civil
Suit No:14/2012 whereby the suit filed by the Plaintiffs seeking

Permanent Injunction was dismissed.

Plaint averments before Trial Court:-

2. That the Plaintiff-Jhuma & Omprakash filed a civil-suit before the
Court of Sr. Civil Judge, Merta seeking Permanent injunction against
the Defendants[Narmada, Paro, Navrat, Ramesh, Kishore,

Dhannaram, Banshi & Sukhdev].

3. As per plaint averment & reply of Defendants in their written
statement the Ld. Trial court noted the gravamen of dispute & cause

of action as under:-
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Written statement of Defendants before Ld.Trial Court

4.

In written statement of Def.no. 1 to 6 it was averred that Najri
Naksha[Schedule-A] is wrong and that the Plaintiff’s have sold land
ad-measuring 2532 Sq.ft which is much more than their share on
10.10.2008 to Ganpatlal Meghwal in contradiction to their one-third
share which comes to only 1161.66 Sq.ft area. It was also averred
that the construction material at site belongs to Def.no.1 to 6. It is
also urged that Plaintff is not in possession of disputed suit prooperty
and rather the buyer-Ganpatlal Meghwal is the owner and thus, this

suit is not maintainable.

Issues framed before L.d. Trial Court

The Ld. Trial court has framed the following issues:-
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6. 3y ?

On above issues the plaintiff has got recorded the oral evidence of
PW:1/Omprakash & PW:2/Sohanlal got exhibited Ex:1/Sale-deed
Ex:1/1/Copy of sale-deed, Ex:2 to Ex:6/Photographs of site,
Ex:5/copy of notice by Local-commissioner, Ex:6 & EX:7/Local
Commissioner Report & Najri Naksa, Ex:8 to Ex:11/color photographs
with Mauka-report of Local commissioner, Ex:12/Certified copy of
charge-sheet, EX:13/Certified copy of FIR, Ex:14/Certified copy of
order-sheet, Ex:15/Certified copy of complaint u/s. 107 Cr.P.C,
Ex:16/Certified copy of Application to PS:Harsor, Ex:17/Certified
copy of statement of Navratan to Police, Ex:18/Certified copy of
statement of Narbada to Police, Application to PS:Harsor, Ex:19 to
Ex:20/color photographs & Ex:21/Agreement to sell. No oral or

documentary evidence was given by the Defendants.

Point for Determination

7.

The only point for determination which arises for kind consideration

of this court is as to:-

“Whether the findings returned by Ld. Trial Court on Issue
nos.1 to 5 are in accordance with law particularly when the
suit for permanent injunction simplicitor was held to be not
maintainable in absence of relief of partition ?”

Ld. Counsel for appellants submits that the Ld. Trial Court had
erroneously held the Issue no.1 & 2 to be not proved by the Plaintiff

& dismissed the suit for permanent injunction as filed by the Plaintiff's
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to be not maintainable with material irregularity. Per contra Ld.
Counsel for respondents submits that the suit for permanent
injunction simplicitor without claiming consequential relief of
partition was not maintainable in law and the Ld. Trial court has

rightly rejected the same.

9. Under Order 41 Rule 31 CPC,1908, first appeal is a valuable right
and the parties have a right to be heard both on questions of law and
on facts and the judgment in the first appeal must address itself to all
the issues of law and fact and decide it by giving reasons in support
of the findings. [Vide: Santosh Hazari Vs. Purushottam Tiwari, AIR
2001 SC 965 and Madhukar & Ors. Vs. Sangram and Ors., AIR 2001
SC 21711].

Thus, it is evident that the First Appellate Court must decide the
appeal giving adherence to the statutory provisions of Order 41 Rule
31 CPC,1908.” Same parameters has been emphasized in case of

Vinod Kumar Vs. Gangadhar (2015)1 SCC 391.

Analysis of Ld. Trial Court’s Findings on Issue No.1-

10.  Asregards the Issue No.1, before the Ld. Trial Court was as under:-

IR 9Ig 9 H aftfa W@ IRE St @ M ) IS Gl
201 A% 200461 # ¥ 915 U9 & WRI e\ o) AT

# TERAST AT $T dCYET T HegaT § 7 ATERTOT

11.  The Ld. Trial court while appreciating this Issue no.1 has recorded a
specific findings based on due appraisal of oral & documentary

evidence of Plaintiff's that:-
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Analysis of Ld. Trial Court’s Findings on Issue No.5:-

12.

13.

As the Plaintiff's have failed to prove the Issue no.1 before Ld. Trial
court, the only Issue which requires consideration before this court is
the findings on the Issue No.5, wherein the Ld. Trial Court has taken
into consideration the fact that the burden to prove the same was on

the Defendants. The Issue no.5 before Ld.Trial court was as under:-

mwmmmama%wﬁmﬁﬁmwaﬁ
qyefg & ?

The Ld. Trial court while appreciating the Issue no.5 have taken the

view as under:-
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14.

15.

W & fIeg dear /@I =NoT & Mg § werg s
T g far s s =18 &1

The Ld. Trial court have further held qua failure of Plaintff to prove his
ownership over the disputed suit land and held that “fafr @ g8 +t
Rigr 8 & 7= wE e & <1 § 96 @ Wit W Afard
T P AR ¥ ufad R R oM @ gra J Il 9 &1 @i
3 WU § UPHc /WifSa 8T grar 21 dr ard) g e &1 Ay
U &R PT ARBRY & B I

The Ld. Trial court have further relied on Anathula Sudhakar v/s P.
Buchi Reddy (dead) by L.Rs. and Ors. (2008) 4 SCC 594 wherein the

Hon'ble Supreme court has outlined the contours of legal position:-

“To summarise, the position in regard to suits for prohibitory
injunction relating to immovable property, is as under:

(a) Where a cloud is raised over the Plaintiff's title & he does
not have possession, a suit for declaration & possession,
with or without a consequential injunction, is the remedy.
Where the Plaintiff's title is not in dispute or under a cloud, but
he is out of possession, he has to sue for possession with a
consequential injunction. Where there is merely an interference
with the Plaintiff's lawful possession or threat of dispossession,
it is sufficient to sue for an injunction simpliciter

(b)  Asasuit for injunction simpliciter is concerned only with
possession, normally the issue of title will not be directly and
substantially in issue. The prayer for injunction will be
decided with reference to the finding on possession. But in
cases where de-jure possession has to be established on the
basis of title to the property, as in the case of vacant sites, the
issue of title may directly and substantially arise for
consideration, as without a finding thereon, it will not be
possible to decide the issue of possession.

() But a finding on title cannot be recorded in a suit for injunction,
unless there are necessary pleadings and appropriate issue
regarding title...”
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16.

17.

ST A DI YRIGId AR Fared AT H A6 g T.V.
Ramakrishna Reddy vs. M. Mallappa and Ors. AIR 2021 SC 4293 H
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e & o9 A9 H @i A & R g\ UeRer |
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3T H giyeiy T8 §

This court has perused the oral and documentary evidence on record
to ascertain as to whether the suit for permanent injunction
simplicitor is maintainable in law when a doubt is raised qua the
ownership, title and possession of the Plaintiff over the disputed suit-
property. If the plaintiff is not found in possession of suit property,
than, relief of possession must be sought for & merely suit for
permanent injunction would not be maintainable. If the cloud is cast
over the title or ownership of the suit property, than a suit for

declaration and partition alongwith injunctive relief can be filed.

In this case, the Ld. Trial court has recorded a categorical finding that
the Plaintiff is neither been able to prove his own possession nor has
he been able to prove that a partition had taken place between

Plaintiff's family as it is evident from the following findings:-

| e R | O 2 B o L e M 2 s | B s - B B | s B
2| QU ¥ dCaRT RyaT Wi ENYO BT Ay W € Tmer
TR

Wi Reify # Hfp S wife & dearsr &1 T2 ifed -E g,
B[S I9d TIe ¥ @ T D O GAT BT RIS T g
HT T TSR & 74 Hfaaia g1 ywe gor 8, o S
G A1d § T% W € UHBRE BT AR B4 Wigd B
fafyr o geenfia =rawen gUR A5 U6 68 @RI & 3 98
W B fowg dear /@i 9w & g § oS fAvers
T A fear s s <7t 2 1
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18.

19.

20.

21.

22.

23.
24.
25.

This court is of considered view that the findings of Ld. Trial court on
Issue no. 1 &5 are well reasoned, based on due appreciation of oral &
documentary evidence on record and the same are not perverse,
irrational or suffers from any material irregularity so as to warrant

any interference by this court in the instant appeal.

In view of the affirmation of findings on Issue no. 1 & 5 as returned by
Ld. Trial court, no useful purpose would be served by analysing the
findings on ancillary & incidental Issues no. 2 to 4 in view of Order 20
Rule 5 CPC,1908 since the findings on Issue no. 1 & 5 are sufficient for

the decision of the suit.

Thus, the findings of Ld. Trial court is found to be in tandem with
evidence on record and this court finds no infirmity, illegality or any
perversity in the same and thus, the same stands affirmed by this

court in totality.

As a consequence, this court does not find any perceptible merit in
the instant First Appeal filed against the impugned final judgment &
decree dated 4.8.2023 passed by the Court of Sr. Civil Judge, Merta in
Civil Suit No:14/2012 & consequently, this Regular First appeal
stands dismissed & findings of Ld. Trial Court stands affirmed.
Pending applications have become in fructuous in view of disposal of
this appeal.

Appellate decree be prepared by office of this court.

Pronounced in open court & typed by me.

Let the Trial court record be sent back.

The File of this Appeal be consigned to records.

19.3.2026 (Arun K Beriwal)



