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30.3.2026 JUDGMENT

1.  This Judgment will dispose off the instant Special Session case
whereby the accused persons had faced trial before this Court on
allegation of having committed offence u/s. 8/15 of NDPS Act, 1985 in
respect of recovery of total 288 kilograms & 230 grams of ‘doda-chura’
from the Truck no: MH 18 BG 2289 in occupation & possession of
accused persons — Ghanshyam & Suresh which was found to be
without any license. On disclosure statement of accused persons the
co-accused/Ramniwas who is stated to have supplied the contraband

to the main accused persons was got arrested by the Police.

2. That on 3.7.2020, a tip-off/source-information was received by the
SHO/Padu kallan at 9:40 pm which was got recorded separately as
Source-information/Ex:P-1 & it was also recorded in
Rojnamcha/Ex:P-2 and later on sent to superior-officer through
PW:2Rajuram vide forwarding letter of information addressed to
Dy.SP, Degana and he came back after due delivery of information to
superior-officer as per receipt on bottom of Ex:P-26/Forwarding of
information u/s.42 NDPS Act showing receipt at 11:30 pm on
3.7.2020. The source-information was to the effect that a white color
Truck NO: MH 18 BG 2289 is being driven by Ghanshyam Devasi &
Suresh Gurjar & Bhuraram Jat are sitting at Annapurna Hotel aty
Lampolai have heavy quantity of doda-post opium and they are about
to move towards Nagaur side with 'marcotics drugs' and if timely

search is made than it may be got recovered therefrom.

3.  The police team after due compliance reached Lampolai at
Annaapurna Hotel at NH 89 and found the said white color Truck NO:
MH 18 BG 2289 parked behind the Hotel and from driver side and
conductor side Ghanshayam and Suresh were found sitting
respectively therein. One per is stated to have fled away from the

crime scene named-Bhuraram.
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At about 11:05 pm on 3.7.2020 the Police team took the vehicle
from behind the hotel & brought it in frontal side after making due
lighting arrangement. Than, after due notice to accused persons as per
source information, the Truck was searched & doda-chura stacked in
10 black color plastic bags, 1 white color small plastic bag & another 1
bag was found totalling 12 bags containing 288 kilograms & 230 grams
of Doda-chura without any license and thus, a case was got registered

u/s. 8/15 & 29 of NDPS Act,1985.

Prosecution Witnesses: [PW:1 to PW:16]

4, The prosecution in support of its case examined 16 witnesses details
whereof are as under:-
PW:1/Narottam Singh [seizure officer & Art. 1 to 12],
PW-2/Rajuram [Team Member & Witness to Ex:P-26 to Ex:P-27,
Ex:P-30 to Ex:P-31 to Ex:P- 33],

PW:3/Sushil [Independent Witness- Hostile],

PW:4/Rajveer Singh @ Nilu Banna [Independent Witness-Hostile],

PW:5/Govindram [Team Member & witness to Ex:P-7, Ex:P-12 &
Ex:P- 35];

PW:6/Kalandar Khan [Team Member & Witness to Ex:P-7 &
Ex:P-12 to Ex:P-13]

PW:7/Hariram [Team Member & Witness to Ex:P-19 to Ex:P-21]

PW:8/Tejaram [Team Member & witness to Ex:P-7];

PW:9/Chandaram [Carrier-FSL Witness to Ex:P- 20];

PW-10/Bhuraram [Team Member, Witness to Ex:P-7 & :Ex:P-11 to
Ex:P-13]

PW-11/Ramjivan [Malkhan-In-charge Witness to Ex:p-24/1.];

PW-12/Rooparam [IO, Witness to Ex:P-22];

PW-13/Harmendra [Team Member, Witness to Ex:P-7 & :Ex:P-12
to Ex:P-13]

PW-14/Ashok Bissu [ IO witness to Ex:P-35 to Ex:P-38]

PW-15/Rajpal Singh [I0].
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PW-16/Suman [10]

5. The Prosecution got exhibited the Exhibits P-1 to P-103 and were got

exhibited by the Prosecution which are as under:-

Ex:P-1/ Source Information

Ex:P-2/Rojnamcha Entry of Source Information

Ex:P-3/ Summoning of Independent Witness

Ex:P-4/ Consent of Independent Witness

Ex:P-5/ Consent of Independent Witness

Ex:P-7/seizure of Illegal Doda-Post

Ex:P-8/Notice u/s 50 NDPS Act to Ghanshyam

Ex:P-9/Notice u/s 50 NDPS Act to Suresh

Ex:P-10/Arrest Memo of accused Ghanshyam

Ex:P-11/Arrest Memo of accused Suresh

Ex:P-12/ Specimen Seal

Ex:P-13/Destroyal Seal

Ex:P-14/Re-seal

Ex:P-15/Consent of Accused Ghanshyam

Ex:P-16/Consent of Accused Suresh

Ex:P-17/Notice u/s 52A NDPS Act to Ghanshyam

Ex:P-18/Notice u/s 52A NDPS Act to Suresh

Ex:P-19/Forwarding Letter SHO Padukallan to SP Nagaur

Ex:P-20/Forwarding Letter SP Nagaur to SLSL Jaipur

Ex:P-21/FSL Report dt: 14.7.2020

Ex:P-22/Naksha-Mauka

Ex:P-23/ FSL Report dt: 06.11.2020

Ex:P-24/1/Malkhan Register

Ex:P-25/F.I.R.

Ex:P-26/Forwarding Letter SHO Padu Kallan to Dy.Sp Degana
regarding sending information u/s 42 N.D.P.S. Act

Ex:P-27/Forwarding Letter SHO Padu Kallan to Dy.Sp Degana
regarding sending information u/s 57 N.D.P.S. Act

Ex:P-28/Copy of Notice u/s 50 NDPS Act of Ghanshyam

Ex:P-29/Copy of Notice u/s 50 NDPS Act of Suresh

Ex:P-30 to Ex:P-34/Rojnamcha Entry

Ex:P-35/Arrest Memo of accused Ramniwas

Ex:P-36/161 Cr.P.C Statement of Rajveer Singh @ Nilu Banna &

Certificate of 65-B

Ex:P-37/CAF of Ramniwas

Ex:P-38/Forwarding Letter

Ex:P-39/0rdersheet of JM,Merta dt: 9.9.2020

Ex:P-40/Forwarding Letter of JM Merta to SHO Padu Kallan

Ex:P-41/ Verification Report u/s 8/15 NDPS in u/s 52-A NDPS of M
Merta

Ex:P-43 to Ex:P-103/Photographs Of Inventory
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6.

Than Ct.Bhuraram/PW:10 was directed by SHO/Narottam/PW:1 to
summon independent witnesses vide Ex:P-3/Notice for summoning of
Independent witnesses who disclosed that none was found and thus
Seizure-officer/narottam brought in two independent witnesses-
Sushil/PW:3 & Rajveer/PW:4 and they gave their consent vide Ex:P-4

& Ex:P-5/consent of Independent witness.

Thus, after due search of Truck of accused persons, 288 kilograms &
230 grams of ‘doda-chura’ [stacked in 12 bags] was recovered by
seizure-officer. The accused-persons failed to show any license in
support of their possession. Thus, an FIR No:122/2020 was registered
by Police u/s. 8/15 & 29 of NDPS Act,1985 against the accused persons.

Thereafter, cognizance of offence u/s. 8/15 & 29 of NDPS Act was taken
by this Court. Thereafter, on prima-facie satisfaction on the basis of
material on record, charges were framed by this Court only against the
accused for having committed offence u/s. 8/15 & 29 of NDPS Act, 1985

to which they pleaded not guilty & claimed trial.

Submission of State:-

9.

10.

That the Ld. Counsel for State submits that it is a case of due
compliance of mandate of section 42 of NDPS Act,1985. There was also
no need to issue any notice u/s. 50 of NDPS Act,1985 as the recovery
was a informed recovery of drug from the truck and not on personal

search of suspects.

It is also urged that the Prosecution has discharged the initial 'onus' of
proving the 'possession' of contraband weighing 288 Kilograms & 230
grams of 'doda-chura’ which is a ‘commercial quantity’ u/s.8/15 of
NDPS Act, 1985 thus, now it is for the Defense to discharge their
reverse-burden of proving that his possession was not 'conscious'. It is
submitted that on failure of Defense the presumptions of 'culpable

mental state' & 'conscious-possession’ of contraband would stand
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11.

attracted & the Prosecution has duly established their case beyond all

reasonable doubts.

It is also submitted that the prosecution has discharged the initial
burden of proving the foundational fact of possession of the
contraband and presence of the accused persons on the spot therefore,
the requisite presumption u/s 35 & 54 of NDPS Act,1985 will come into
picture qua ‘culpable mental state’ of accused persons and ‘conscious
possession’ of contraband. No evidence has been led by the Defense to
discharge their reverse burden. Thus, case of the Prosecution is proved
beyond all shadow of reasonable doubts & the accused persons

deserve to be convicted.

Submission of Defense:-

12.

13.

Ld. Counsel for Defense was heard for over two hours in this court. It
is urged that there is clear violation of section 42 of NDPS Act,1985
since despite clear source information through accused himself given
to the SHO/Narottam/PW:1 he although recorded the same in writing
and sent it to his immediate superior officer but when the Truck was
already within the control of police than there was no need to conduct
the search after sunset without a warrant. It is urged that seizure-
Memo/Ex:P-7 mentions the time of search to be 11:10 pm on 3.7.2020
and the search/seizure stood completed on 1: 30 am on 4.7.2020. Thus,
the seizure suffers from procedural defects. It is also submitted that
there is huge difference in weight of contraband from the date of
seizure till its disposal as per Inventory report. There is no certificate

u/s. 65-B in support of CDR & no CCTV footages on record.

It is also urged that all the reports & compliance has been got done
after seizure took place as a formality and there is no proper
compliance of NDPS Act. It is urged that testimony of PW’s are per-se

contradictory with each other and basic provisions of search by
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independence witness has not been adhered to in this case , thus

acquittal be granted.

Documentary Evidence in the backdrop of factual matrix:-

14. This Court is alive to the settled legal position that “Man may lie but the

15.

16.

17.

18.

19.

20.

documents do not..”. It is also evident that Witnesses are the eyes and
ears of the Court. It is undisputed that testimony of witnesses are to be
seen, appreciated & considered by the Court in totality & not in
isolation. In this case, Ex:P-1 to Ex:P-103 were marked & exhibited
during the course of trial by the Prosecution.

That specimen sample & control sample of 500 grams each were drawn
from 12 bags of doda-chura separately & balance 282 kilograms & 230

grams of doda-chura remained after drawing of sample.

That Specimen seal report/Ex:P-12 is exhibited on record. The seal
destroyal report is Ex:P-13. Copy of notice u/s. 50 of NNDPS Act is
Ex: P-8 & Ex:P-9 & carbon copy thereof is Ex:P-28 & Ex:P-29.

That a Search-cum-recovery Memo/Ex:P-7 was got prepared at 11:10
pm on 3.7.2020 by the SHO which bears the signature of accused,

independent witnesses & the seizure team members.

That the accused/Ghanshyam & Suresh were given notice of arrest
u/s. 52 of NDPS Act vide Ex:P-17 & Ex:P-18 before effecting his arrest
at 2:00 am & 2: 10 am on 4.7.2020 and thereafter they were arrested
vide Memo of arrest/Ex:P-10 & Ex:P-11 on 4.7.2020.

On completion of search & recovery after reaching the Police station
with the accused. That the officer-in-charge of Police station took
charge of article seized & delivered the same to Malkhana-Register

vide Ex:P-24/1 for seized contraband.

The remaining contraband and both control & specimen samples were
handed over to Malkhana-in-charge by the seizure-officer/SHO as it is

evident from extracts of Malkhana-Register/Ex:P-24/1.
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21.

22.

23.

That the seizure-officer also forwarded by personal messenger-
an information u/s. 57 of NDPS Act,1985 vide Ex:P-27 to the Suptd. Of
Police Nagaur & CI for necessary compliance vide Rojnamcha

entries/Ex:P-30 & Ex:P-31.

That on 4.7.2020, the I.0/Ruparam/PW:12 went to the site in question
and prepared a 'Naksa-mauka' of place of incident/Ex:P-22 at the

instance of seizure-officer/Narottam.

Thereafter, seized samples were sent for examination by State FSL
through Ct.Chandaram/PW:9 vide forwarding letter dated 13.7.2020
of SHO/Ex:P-19 and further forwarding letter of SP office vide
Exhibit:P-20 and the FSL Receipt/Ex:P-21 of FSL the samples

containing 12 packet were received. The FSL report is Ex:P-23.

That Inventory report u/s. 52-A(4) of NDPS Act,1985 was prepared by
the 10 vide Ex:P-39 to Ex:P-103.

24. That the FSL report/Ex:P-23 clearly pointed out & opined that:-

“The extract of the sample packed in each of the packets
marked ‘A-1’ to ‘H-1’was found to contain chief constituents
of opium i.e. phenanthrene alkaloids namely morphine,
codeine and thebaine. Hence, the samples are of crushed
capsules of opium-poppy”

Oral testimonies:-

25.

26.

In oral testimony, the State has produced PW:1 to PW:16 and their
testimony insofar as it is germane to the case on manifold issue of
Search, seizure etc u/s. 42 & 50 & forwarding of report to superior
officer, apprising grounds of arrest u/s. 52, re-sealing & information to
superior officer as envisaged u/s.57 is required to be appreciated by

this Court.

The crux of testimony of 'Seizure-officer'/Narottam/PW:1 is most
relevant as he was the first witness to the 'recovery' effected. This
witness has testified on very many aspects of seizure & recovery of

contraband from the accused.
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27.

28.

29.

30.

31.

32.

33.

In the entire cross-examination, there is not even a single question or
suggestion given to this crucial witness/Seizure-officer/PW:1

/Narottam qua the alleged non-compliance provisions of NDPS
Act,1985 and thus the testimony of this witness in his Chief-

Examination becomes admissible in toto.

That PW:3/Sushil & PW:4/Rajveer were roped in as Independent
witnesses. These witness PW:3/Sushil & PW:4/Rajveer have deposed
categorically that they were witness to seizure-proceedings. However,

PW;3/Sushil turned hostile.

That PW:9/Chandaram being carrier of sample to FSL has deposed
that he took the sample from Malkhana on 13.7.2020 vide entry in
Malkhana-register/Ex:P-24/1 & as per forwarding letter of SHO &
SP office/Ex:P-19 & Ex;P-20 took the sample to FSL and vide receipt of
FSL/Ex:P-21 deposited the sample at State FSL and came back to

Police-station.

That PW:2/Ct.Rajuram has deposed as carrier of information u/s. 57 of
NDPS Act/Ex:P-27 to superior officer & there is no specific cross of this

witness by the Defense.

The seizure-team members viz:PW:2/Rajuram, PW:5/Govindram &
PW:6/Kalender Khan, PW:7/Hariram, PW:8/Tejaram & PW:10/

Bhuraram have fully supported the case of prosecution.

That PW:11/HC-Ramjhiwan was the Malkahan-in-charge who has
deposed in respect of Ex:P-24/1/Malkhana-Register and there is

specific cross examination by Defense on material aspects.

That PW:12/I0/Ruparam have deposed qua material aspects of
investigation. This court has perused the record of the case minutely
and scanned through the testimony of all seizure-team members
which no where indicates that the seizure of drugs was done by the I0

as alleged and on the contrary, every witness supports the view that
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34.

the act of seizure was effected by the Seizure-officer/SHO/
Narottam/PW:1 only and none else. Thus, mere and solitary version
of I0 that he had acted as seizure-officer remains uncorroborated

from oral & documentary evidence.

All the circumstances appearing against the accused persons during
the course of trial were duly put to them in their statement u/s. 313
Cr.P.C but there is only a bald denial by the accused persons and no
defense evidence has been led despite opportunity having been

accorded by this Court.

Statement of accused persons u/s. 313 Cr.P.C:-

35.

The statement of accused u/s. 313 of Cr.P.C was got recorded before this
Court & all the incriminating circumstances appearing against the ac-
cused was put to him in respect of the alleged offence. The accused
made bald denial to the circumstances appearing against him and
stated that false case has been filed against him & thus he sought per-

mission to lead defense evidence which was accorded by this Court.

However, no defense evidence was led by the Accused persons.

Plea of Non-compliance of section 42 of NDPS Act,1985

36.

37.

Ld Counsel for Defense vehemently submits that despite clear
information about suspects-Ghanshyam & Suresh to Narottam/PW:1,
the mandate of section 42(1) & (2) of NDPS Act,1985 stands violated in
this case by SHO/Narottam/PW:1. The police team headed by
SHO/Narottam alongwith team members reached the spot as per
information received from Kaluram without following due process &

recovered the contraband.

That as regards recovery, the Seizure-officer/SHO/Narottam/PW:1 has

clearly deposed:-

« 999 11.05 fL.oA R TN HRAE &g @ Bl
11.10 G.0A R &F 9} e 99 TGI8 & STFYON Bled,
NS B TH.99 89 TR UE, Tt dledl & Uiv Ft TR%
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@GR R S gled @t WE! fowrd &, fS=qp o1 A4
THTES 7Y ST, W T8 b g SR St Bl Alereh
faen ot wics A T Afdd e et & TR% | U Afkd
D! Ul AT S Q1 &b 1T 93T Ueh 31T Afckel JHeRT
HIIST JBTHR | 7T, T ST Sl AMH-U<T BT <l aleTeh o
O A IARM AR I T AES H Udbs Aok A
3T A XY TOR IR WA dTell Afok] T M YRRM
SIIE R | §9 ORI @R | TaEM d Sl & JHe
EFEIM J R Bl AT BRATHR b Pl AT G oAehs
IES I IR Bleel & ABIER A I BT T9F 84 4 oAlsC
Pt IARRAT PHRATS STHR b P [ARUT P! BSThR Ak fopa
T Al € & WIS &b gl &b -1d 10 P Bt I & RS D
%, Uh N1 g Ueh e Phgl Red B g 1™, [
i A% a1 9 SURe I« 9 TaEH &l gum,
faman, =g Al Sad 94t 12 T A AlG® gerd Skel 91
BT Ur 77, T OR ST QM1 AfoR] SR AT R
ToR Pl AT 31fSs AT H 1Y AGh uared SreT IR I&H
7 gRIET B F RMT T AN 19 IBT @ el B
gar, R R SR &1 I8 $od S IRT 8/15 TSI
Tge BT IR 91 TR §AR Jotg Fed Sacd 12 1 Pl dpheoll
gfer form | Soa AG® gt & iR g H§ 260
SITelIER @RS & el W DTSl R gY 9, ! 38 g 4
RGN 7 | $9d el b 4 . T, 18 &5 2289 @l
TSl & gl Dt 3TTS H e SeT IRT DT HoT ao= 288
fohelt 230 T &1 IHd ATl GRT U el H & g
URIET HRA WR IHI ¢b D! TR Jolg el St fwam 7
<RI B STt 1Y HiGdh garef Slel URKT T 2T 288 fohall
230 IM T 260 SIellER Red & dhgl | =TSl 7T I
< Dl qaheal] T2 J XY IO Sied fhar

A bare perusal of testimony of PW:1/Seixure-officer shows that despite

clear apprehension in the mind of seizure-officer, no steps were taken
by him to comply with the mandate of section 42(1) & 42(2) of NDPS

Act,1985. No grounds of satisfaction was recorded by the
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38.

39.

40.

PW:1/SHO/Narottam about the suspects and no search-warrant was

obtained for conducting search in evening after sunset.

Further there is testimony of PW:2/Rajuram has deposed:-

" I IS AMER Sl TRITARTE 7 31 €RT 42 TASIUITH Tae
SRy # ST Aiur, o) Ul uael @ 26 2, o9 R A1 4
e ¥ S UIfd & USied 7Y EER & gl Sad
I B UH Ufd vEdl Wred AR & BeH S A
FeemgarR gue @ off| dover fadid  04.07.2020 B
SRR YRV § U dedicdd RUle €RT 57 ASIUIUH Ude
@ AT W3, SAFT S gUa B off, S yaet of 27 &

The testimony of PW:2/Rajuram is categorical wherein he deposed that
only the vehicle of accused was stopped and no other vehicle was
stopped by the Police team. He had also deposed that as per the

information received from the SHO, the said vehicle was intercepted.

Moreso, PW:3/Sushil & PW:4/Rajveer/ Independent witnesses have
turned hostile, however, their testimony can be relied upon to the extent

it corroborates the case of the State/Defense u/s. 154 Evidence Act,1872.

In the same lines, PW:5/Govindram has deposed:-

“IF ISl IR BT SNl W GHTHA RICANTE & A1, H,
JERM, TOIRM, $Hela’ WH, BWHa, YRRM T SR O I
PNIG UM 10 gof T BIBR AT Hicl R Ugd | gfdh Jfer
AT 3dY ATGd Ul & I H el ot g9afelv Uay=si
qred | dib W WA TAEF Bl ddl 8g YRR B Bl
ERAM Q] WOl 9 SHd dla g9l |l Sclagi<id diel g
T dfed o Aolt, 57 R H |0 99y 97 Saad Ardl
PR A0 WD W UgAl, 99 dd RRME A N W U Uga
DT AT, YRR AU A1 & Wad A8 IoaRNgg g el
P AT AT AT| TR IFd AT ITARH 1 ITAT8 I Dl (I
faRaa wedfa vav=el ' @ 41| iR g9 Bwic 9 Afhd
TRAfR T ATAR 11.05 WLUH W TANT 89 WX Ry 3r=1quri
EICe TET IS UEH, Vel SelgdR gled & W @
Aq8S H TP Ahe I BT TSl ob 4. THUT 18 LS 2289
TSI U1 AT, e 9 8 S5 Afdd BHIE Uh dTdd Bl
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41.

42.

AgS H 9 GO Il s H WSl o qAT Yeb Afdd ST
ISTHR YT AT | Sad a1 Afdadl ¥ | dITcdd Alss &l aib
e AR q IFD] AH—Ydl YT I I 30T A1 I
T TARY AIgS drel 3MEHT =1 37U AH G gaqrdT a1 GRal
a9 SfeAl § W el Afdd & AW RRE gam | R [ad
¢h Pl qd RJd SFE ¥ Blcd & AT & IR PR 3 g
PR W T8 dAlgec dle] dRAlg | R Iaad aMl Afewe €
FITH d GREI, ST HIGERE G Sl & G g & IUR S
fORUTe &I R WP BT df € § WY & IR AN B
P W U, RN A 0 4 STl & TRE A A & decl ol
T AEY gC® a1 SHd UIB ®lel 3T & e faws o, o
AT H 10 o, 98] Udh IR g U Hhe WIRCd bl Bl
dhecl ol | TIaeard Iad QI Al a9 d gl Bl gRT
50 TASIUIGH Tae &l AlfcH fqdT| Iad dcel & gb | A
IARIR WITdR b [har a1 I9H SIS—UIK IRT STl AT
WRT o1, Sl 3TgWd 9 IREH & 3MER WR AGd U Sre—urd
TRT BFT U7 14T, O 919 Sad ]I Afad g9 G R
q RIET TR BT ARAW 9 WM AR a1 T8 EFT 991 |
R IR TASIUIUE Tae &1 TR U S R JdRR Jofg aqd
I 12 T BT Heoll Yford forar

A bare perusal of testimony of PW:5/Govindram reflects that the
Seizure-office/PW/1 was although having prior information however, it
is not clear as to whether any specific information was given by the
accused persons to the effect that they were carrying the contraband in
the Truck. Any information given to a Police-officer after
detention/arrest of accused persons would be hit by mandate of section
25 & 26 of Evidence Act,1872 & may not be an admissible piece of

evidence.

It is also not clear as to whether the Police team has any reasonable
apprehension about the contraband being ferried in the Truck or the
Police team tracing the vehicle saw the contraband kept in the car.
Article 20(3) of the Constitution protects the right of self-incrimination

which is available to an accused.

The testimony of PW:6/kalander Khan has deposed:-
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S A JARR g W THTE RIcHRiE @ W@,
ISR, FIRM, TSR, BHg, YRRME g BRI o F e
09.40 51 XTI BIAR A=TYUIl BICH, UA.UT 89, AREQ AUlcllS
WR U | A9y HGH USRS B IR H GHR Soien el off
STy QTS |ed o Hldb H Wdd TaEM H dddl wq
YRRM BIF. DI GRAMI TbY WSl d Bl MIAGRH Bl
SIFCI~h Bicl g AL diad o Woll, o uR Mifdexm
HT T 916 I AU ofdh) dYH A U UgAT 9 YRR Al
U W &I WaF HAAIRM ISARRIE 9 Gid Bl ofdw
Ugdr | R Sad QA TAEF | Targ g9 $I Ul farlad
HEANT THUH3N A8d &l ol | R Hid & dRIdEl J& 3 |
Hld IR IR =YYl BIcd & UYIe dI % AR H T ISl ¢
3. TA.UT 18 dI5M. 2289 W o1, fT9H ¢ & 3fay A Afda
90 o, R 9 U 3ER T BIIGT IBHR BRR & 11, Y
3 IfFTal B ST A Udhl, SAGT A9l BT df =i

SIUAT 919 Y-RATH d IR ddTAT d&AT HETH Sdd Il BRI

il T BT M YRRME 7| bR 8icd drell bl elThy
foRuTer SaRam, R wer f& fRuter @7 sriaE! &899 @,
BIcel dTall Bl gATdR RITFI / ATlRC DHRAls | Th H DTS & hec

g Hgdh UG SISI—URK b1 TRT Dl H WRT g3l T, STl B!
DHRIATE] URA &f g | JIdh BT I ol g Iad Wd= AlddR
O IURATA A B T | TH H UL Bl TP 260 Hec AT A
R, 12 7T SIS UR IR & SRS 8T, 51 A 10 It [T B

AREH & Hec g Yb dRI g Yb Fha I Dl WIRSDh Bl

o7 | SISl UK @& & dhecl Bl Au—drdd fbar ar fal Iord

288 fdbell 230 W g37l, o™ A Judd 9 Bl Hual Mbrel
Al IR & GAK S&igal dlel Dl AeadT fhar 7| e §
RT Hlh TR JARNTHN DI TASIUITH Tae & Yrgar=l | 3fad
AT AIfed oNfe T T I SRIARE! &I T8 dAT Iod BT
BT Gfrd B AT BRIATET Bl TS |”
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43.

The testimony of PW:7/Hariram has deposed:-

“fOh] Hich IR I 30T Bled & A5 DI INB 3R Bt TR% Tl
T UPH Clel b 9. W.0F 18 §1.57. 2289 wer o1, RORW T &
IR o fed 93 9, RO | T 3feR &1 BIIGT ISR MR ™1, I
T Q AR D! Gl ST = Ul 3R IehT TH-G IBT ot Sai-
3O M TLIM T R IR Tl R A M dTel I bl M
RRE 9adR0T | fBR e adll &) dEe Bt AR dRA Bl Hal
3R IR ¢ b SWR § fRUTer IR <1 2 fob g H @1oT e WR §U
o, Rren! f1 @ ot 260 T & g B TR T, R71ch arg & 10
PIA ¥ &P Py, Ub N1 d b The iRed Bl bgl Wt B eept
QAR A a1 at S 12 70 A A ygred SeT IR/ ST B
ar, e St 3 3FHd & 3MIR R Ald gered Srel uRd &
T, ORI TSN / WRfAe & IR A Sad Q) I & gt &t 7 &
g, bR SaT 3/ Hew gt & [t 12 1 &1 &gl 9 9 9fed
qor fpan - et g1 288 fobell 230 I garr”

44. The testimony of PW:8/Tejaram has deposed:-

"I T JTTTRIET TIgEHAT ST TUTHEE &l A ATedh T2 & qa9 7§
qEfae sar [Aer off. [ 9 39« |81 9 ¥ H, MifeeH, e,
qEWH, g0, 87Hg, YO 899 &9 09.44 .07 97 W@HET &6
FAYUT &I, TT.OT 89, ATHATE T & I G5+ | {he gau=sir T
FAUET STed &7 390 AT AT § FATd FANT 50 Fal [ FA99T
qTed TST & Y F AT Ao 7, e 9 @Earar &g 99T 7, 6
ST 1 Hidh § ST TR & dAsT 8 A1, YO & fofad 7

FFATAT ST AT T HI. TG AT Gl e el  ATE

T AT aq 9T, [99 9% Mifaes 5 999 918 A9 97 Soagi =6

FIET T IFA ATHUT ART Hich T TEAT T FET A1 (. YL AT 279

HIY &7 & AIqE I TS Es § T & dae 5T | {he mequ=r=1r
T IFT AT AT & A 7§ AqaT a9 8 Aeq a7 379 Adai
T & (o qgafa gt & | /T 3T r=rqurt gleer & avh & ar
TET B & G & i LT H UH [T & §. UH.0F 18 aT.5T. 2289
TST (T, s g& & 3eT aiF ATeq 90 o, (98 & Ua ST¥ &t wrIar




Special Session Case No0:3/2021
State of Rajasthan Vs Ghanshyam & Anr

Date of Judgment: 30.3.2026 16

ISTHRT Hidh & 9T 74T, 6T 3T g &T =faadr & {ioe Sred | T6HsT

3T ITRT AT -TAT TST aT A HIe T TS SFTad T TIT A0 99T

T I H & GATIT 915 H 9¢ SATeT T I A1 I3 Taq&T T {1

ITeA ISH T AT I 8T 9747 | {hT 39T 819 & ATS &l Ha=4T

&q &lect ardl & &aT, sl A5 & FTeT & | {6 3o o &l 3o

BI & ATSE &l UIAT dF a0 AR T ST&T 2 & II¢ § favarer Iam
A1 2T o oo § ST & dicg A gQ o St et & ar o7 260 =rsr
& &g & I T, 9w = 10 #er T F &g, UF G T UF THE

ATTEe® & dgl AT e, = @ 9@ ffar ar gea @it 12 3 &

qTad IETY SIST IIT STET &FT 94T, e SATed T 93T & AT 9%

qTed T&TY SIST I 9T 8T SAT1aY (a1, Gee Araa/wH e & aw #

IFT AT HATFAIT FIATH T GII & TH1 AT Il A&l a=T aqr4r, fwe
IaT AT HIGSH TaT F W TT 12 T T digt T T G aoi (61
AT eT a5 288 faeAT 230 e g, 97 &iT § & yeg = 7 ¥ 500-500
TTH & T §9 THE S T THAT Fare ST &S & I T T START
Hioas &7 ATd Afdhd (@, AT T ATA & 47 G698 &7 ATh Alhd
feram | At 9% &T 3T ST JATTH T & Fewa f@ar 7 ws =t gfaq

45. The testimony of PW:10/Bhuraram has deposed:-

“¥ festa 03.07.2020 &7 TUH TGFAT F F1T. & I8 I¢ o7 9T | 3T
T {E (Y AT 9% I TEU=e #T SaHdiEs & 9r 99 Srear 7,
AW, TANH 8 A, FARL G AT, FHG, Mae0H, T &
T | T 0 G 10 &9 THET 817 oTE BT I T5 | THU=HT &l
qEET AT AT ATaw T&T & I F f7efr o s9fau vau=si q9rea 7
A TR &0 qodl 8q = (Cfad & gaa-Er Shy 3o a9r

TITEET AT, T SAFE T ST T ATAIT Eq AT AT, J=7 &7

T IFT gAAAAT R 9 37, e w AT g S v fafeq sEmwa s

[aN

U Y EEaTa &, [ O H9 a8T S99 SaanTT & aodrsr $F T §9,

[aN

3T T AT AT &7 AT Ta8F TS Es 30 A1) a4T § GIIeT &
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HTY ART Tz Hidh 9T 54T, g 7 &7 TG T ST T I qedr
TR ATIE Hidh I T5T | /T GHUAT &0 I AT TR F 7918 a7

#T A9 fAfe geafa TaT &6 | Teq9=Td oTe Rie & W@HT §16T AT

AT 11.05 Tr.UF 9% 0.0 89 T feud ST=quIl &leet avas ATIedTs,

TG, TRl TAAT AT 1o & (e, il A5 § Ush Ghe W7 67 (ST & 9.

TH.OF 18 AT.ST 2289 @ET IT4T 14T, S|« I/ & a1 sATeT &A9T: UH
TAA® &l A15S H T &I ATFd GATHT A15S H G o, 690 & G’ 9758

& U ATEFT SATed &l SGHT ATSAT & aTh G, & Gr5s H 6T &

RIFET JSTRT. HIT 74T, (T Y a9 ATFqaT & U= 1 A7 -9407 T3]

AT Ima i« STIAT AT I T LI &FT AT TT HSAT H A aTed
FATFT AT T VIO FadT | /e Iaa TET Afeqdr @ gquasr 4
qATEY SAAT & AT HIATAT T IFT & &l 21 & dTHT dI5S i a7h
AHT AT T &leed FHANT T 81 A8 &l AT FaTs | (/e IFaT AT
TAYATH q GIIT, TAT AMGET T SATd & G o & II¢ T [qedTer f
TEHT |IAdY ESTAT al 2 | Ui, &f 3T T & &g 9 o, 578 & I,
H STol &l @0 § T & §igl df &l ATs- 8T8 dl 394 41, dlel TT &

10 92 Fg fe@Ts faor, 987 79 T &7 U& a7 T UF Ghe AT h @l Sl

FGT FA 12 TT A, I THT @l g | A IAWT T @IARLT I [RIT ar

ITH STST Grea A7 ST qeTd Wi g fewmre fegr, foeer gau=sT,

IUTeIT STTed @ HIQE I 7 S@T, §9T. I0ET af JA1ad 92 SIST e 990

EFT 9797 74T, [SEar 319 ®isel & W& § TRasT 919d Ars a9 /I He &7

IFT AT ATFAIT GAYATT T GO & THT al Aar a1 aqrar, 57 @

IFT AN AT Fed TASTIUH T AT T I A I HISH I8 STET

TIET 4 HY IFT 12 T &l FoalT Pad (1T ST sdag i dic §

ITHT gl / TR qlgd a1 [/IT ar o aor 288 faaArum™ 230 U™

g, {5 &7 7 & 500-500 T & &T HAeT THAT T eIl (ool STTehe

I e &% AT AThd (6 T T I A6 T2 & 14T 2 7 260

SIS SATEd & High § AT 9¥ §U o, Sl 999 3T 7 7

TEETIT AT T Iaq THET H1Sd T2 7T 9, T & ®gl g AT AGH
TR & TRAeT H TIad I&T C1eT ¢ &l Aidh I¢ &1 ha Sedl Jiaq ar,




Special Session Case No0:3/2021
State of Rajasthan Vs Ghanshyam & Anr

Date of Judgment: 30.3.2026 18

ST IS 9T 7 §, 9 9 o & 9 A g=veY § | " 9T &7 39T &0
qeASTATT & (T far, garfosT geur & we e yesr ar 11 7,

T 9% 3 & I AY gETHT B | Ji I ET S ATEr § W i S B)

o0

AT EA 7IqT &l T I1% FEATar G & 15 & TF T [0 a7% |

46. This court on cumulative perusal of records do not find any specific

violation of mandate of section 42(1) or (2) of NDPS Act,1985.

47. The testimony of seizure-officer/PW:1 with other members of seizure
team i.e. PW:2/Rajuram, PW:5/Govindram & PW:6/Kalender Khan,
PW:7/Hariram, PW:8/Tejaram & PW:10/ Bhuraram have fully
supported the case of prosecution in backdrop of Ex:P-1/Source
Information,Ex:P-2/Rojnamcha Entry of Source Information &
forwarding of source information to superior/Ex:P-26 and
Rojanamcha reports/Ex:P-32 & Ex:P-33 shows that mandate of section
42 of NDPS Act has been duly complied with by the State. Hence this
court finds ‘substantial-compliance’ of mandate of section 42 of NDPS
Act,1985 in the light of judgment of Hon’ble Supreme court in Sukhdev
Singh Vs. State of Haryana AIR 2013 SC 953 & Dalel Singh Vs. State
of Haryana RCR 119 SC 2010(1).

Violation of mandate of section 55 of NDPS Act,1985:-

48. In this case there report of re-seal by the seizure-officer/PW:1 after
coming back to police station vide Ex:P-14. There is not even an iota of
evidence on record to sustain the non-compliance of section 55 of
NDPS Act,1985. Even if a particular provision is held to be
directory even than the overall effect of the lapses on the part of
SHO/seizure-officer in effecting recovery under the Special Act
like NDPS Act cannot be considered leniently and it does erodes
the case of Prosecution. However, mere non ‘stand-alone’ violation
of section 55 of NDPS Act,1985 cannot be said to be ‘per-se’ sufficient

to grant acquittal by any court of law.
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Detailed information to superior-officer u/s. 57 NDPS Act:-

49.

That PW:2/Ct.Rajuram has deposed in his chief-examination has
deposed qua carrier of section 57 NDPS Act information to superior
vide Ex:P-27 & Rojnamcha entries/Ex:P-30 & Ex:P-31 and there is no

specific cross of this witness by the Defense.

In Gurbux Singh Vs. State of Haryana AIR 2001 SC 1002 the
Hon’ble Supreme Court has categorically held that section 52, 55 & 57
of NDPS Act 1985 is only directory and its non-compliance; in any case
would not ‘ipso-facto’ result into vitiating the trial or the conviction. In
this case, this Court finds no infraction of mandate of section 52 & 57 of

the NDPS Act.

Difference in weight of contraband at the time of Inventory:-

50.

51.

The Ld.counsel for Defense submits that weight of contraband is
incorrect in inventory report as one bag was missing out of 12 bags. To
this plea it is noteworthy that even if prosecution has proved 11 bags of
drugs - doda-chura out of 12 bags than still the quantity of drugs found
in illegal possession of accused persons would fall under the
commercial quantity.

In any event there is substantial compliance of mandate of section 52-A
of NDPS Act,1985 in this case and minor discrepancy thereof would not
vitiate the trial in view of judgment of Hon’ble Supreme Court in Bharat

Aambale Vs. The State of Chhattisgarh, [2025] 1 S.C.R. 1524.
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Call detail records of accused persons as link evidence

52.

In this case, the accused/Ghanshyam has made telephonic contact
through his Mobile no: 7991050550 with Ramniwas at his Mobil
no.7014173806 on 1.7.2020 & 2.7.2020 as per CDR/Ex:P-36 to Ex:P-38
just a day before the date of occurrence on 3.7.2020. As regards this,
PW:12/Ruparam has deposed that the accused persons were in touch
with each other just before the date of offence. However, there is
Customer Application form[CAF] ID of accused/Ramniwas with
certificate u/s. 65-B of Evidence Act in support of the call detail
records.Thus, privity between the accused persons ‘inter-se’ is apparent
from the record as supplier & receiver of drug.

However, mere half-baked CDR may not be sufficnet to infer
conspiracy as there is nothing on record in shape of any dislcosure
statement or recovery made thereof by IO and mere interrogation note
of accused person cannot form the basis to convict the accused u/s. 29
of NDPS Act,1985.

There is also no evidence of any of the witnesses or even IO
supporting the basis for filing of charge-sheet against the
co-accused/Ramniwas save & except the interrogatory statements of
accused persons which is ‘per-se’ not admissible in evidence in view of

judgment of Toofan Singh Vs. State of Tamilnadu AIR 2020 SC 5592.

‘Self-same’ condition of seized contraband from date of seizure till FSL

53.

This court may take note of the fact that the contraband was seized by
Seizure officer/PW:1 on 3.7.2020 and the samples were drawn by the
SHO/Seizure-officer on the spot and it was sent to FSL through
Ct/Chandanram/PW:9 by SHO vide forwarding letter Ex:P-19 dated
13.7.2020 followed by another forwarding by SP office vide Ex:P-20
dated 13.7.2020 and FSL receipt/EX:P-21 dated 14.7.2020 and the entry
in Malkhana-Register/Ex:P-24/1 coupled with testimony of

PW:11/Ramjiwan/Malkhana-in-charge reflects the same position.
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Thus, the self same condition of the seized contraband from the

date of seizure till deposit of samples of the same is proved on record.

‘Conscious possession’ of contraband & culpable mental state:-

54.

35.

Coming to the context of Section 15 of the NDPS Act, it would have a
reference to the concept of “conscious-possession”. Admittedly, section
35 of NDPS Act raises a presumption as to knowledge and culpable
mental state from the possession of illicit articles. The expression
“possess or possessed” is often used in connection with statutory
offences of being in possession of prohibited drugs and contraband
substances. Conscious or mental state of possession is necessary and
that is the reason for enacting Section 35 of the NDPS Act. In Noor
Aga v. State of Punjab and Anr. (2008) 16 SCC 417, the Hon’ble
Supreme Court noted broad contours of Section 35 & 54 of the NDPS
Act & dealt with the constitutional validity of Section 35 and 54 of the
NDPS Act, & ruled at para 58 that:-

“An initial burden exists upon the prosecution and only when it
stands satisfied, would the legal burden shift. Even then, the
standard of proof required for the accused to prove his inno-
cence is not as high as that of the prosecution. Whereas the
standard of proof required to prove the guilt of the accused on
the prosecution is “beyond all reasonable doubt” but it is “pre-

ponderance of probability” on the accused..”

The I0/PW:12/Ruparam had testified on very many aspects of the in-

vestigation done by him as under:-

“IG TS TH. 122/2020, HAITT T 8/15 UTASTIITH TS il

TATIAT ATe AT J& 9T g3, [Se 9% J7 ger T
& ATATRT FC AT I (/AT 79T, T SET=
TR & TERE AUHEs, dToH, I, e,
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56.

57.

TR, dAe? @, GEUIH & T 396 HIAT AN A9,
f@r | FegvETa femie 05.07.2020 Fr STsdr@war s

Taafas @i Feesr & ST erer &7 [T #F e 99T
HTaT 9 &TATT HIehT qIAqd [haT, I 9&9r 97 22 &, 9 qw ar

A, TH AT IUAAMEE 5 9§ U 418 & seaTe? 8 | 39
ST HYT S0 7= &1 S & W0 & Tt ared

AT STEIT T eI AT S 9T (68 &
L= AT AT
That based on this investigation, a charge-sheet was filed by PW:12/

Ruparam in this court.

This Court is alive to the settled position that “Once possession is es-
tablished the Court can presume that the accused had culpable
mental state and have committed the offence.” In somewhat simi-
lar facts the Hon’ble Supreme Court had the occasion to consider this
question in Madan Lal v. State of H.P (2003) 7 SCC 465, wherein it
has been held that “Once possession is established, the person who
claims that it was not a conscious possession has to establish it, be-
cause how he came to be in possession is within his special knowl-
edge. Section 35 of the Act gives a statutory recognition of this position

because of the presumption available in law.”

In the factual scenario of the present case, not only 'possession’ but
‘conscious-possession’ of 'Doda-chura’ has been established. It has not
been shown by the accused that the possession was not conscious in
the logical background of Sections 35 and 54 of the Act. Since in this
case, the recovery has admittedly been made from conscious-posses-
sion of accused in a public place & the seizure report was prepared
in presence of independent witnesses and 'Doda-chura’ weighting 288
kilogram & 230 grams was seized from 12 bags, samples of 500 grams

each were taken for specimen & control sample and wrapped into
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58.

59.

60.

61.

62.

cloth bags and specimen seal was put on it. This report is also signed

by accused persons .

Thus, presumption of “culpable mental state” as envisaged u/s. 35
of the Act stands clearly attracted in absence of any rebuttal by

the Defense.

Thus, this Court is of view that in the light of judgment of Hon’ble
Supreme Court in Ram Singh Vs. CBN 2011 Crl.L.R. [SC] 594; Megh
Singh Vs. State of Punjab AIR 2003 SC 3184; the recovery of contra-
band is made from conscious possession.

FINDINGS

That in view of cumulative, thoughtful & due perusal of the various
facets of the case record, the chain of entire link evidence, oral, expert &
documentary evidence on record, the crux of findings are that
Prosecution/state have fully established the requisite substantial

compliance of NDPS Act,1985.

Thus, the accused persons viz: [1] Ghanshyam S/o:Durgaram Age:34
years R/o:Bag ki dhani, Bilara PS: Bilara District:Jodhpur [Rajasthan],
[2] Suresh S/o: Hanmatram Aged: 30 years, R/o:Sunaron ka mohalla
Gurjaron ki dhani Butati PS: Kuchera, District:Nagaur [Rajasthan] are
hereby convicted on charges of illegal possession of ‘Doda-chura’ of 288
kilograms & 230 grams without any license & as punishable u/s. 8/15 of
NDPS Act,1985. Both the accused persons be taken into custody for

hearing on sentence.

However, the accused/Ramniwas S/o:Dhannaram Aged:32years,
R/o:Indas, PS:Sadar,District:Nagaur [Rajasthan] stands acquitted from all
charges u/s. 29 of NDPS Act,1985 as mere interrogation note of main
acccused cannot form the basis to convict the co-accused u/s. 29 thereof
in the light of judgment of Toofan Singh Vs. State of Tamilnadu AIR
2020 SC 5592.

(Arun K Beriwal)
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63.

64.

65.

HEARING ON SENTENCE

Heard on sentence. L.d. Counsel for Defense/Accused-persons submits

that the incident is of the year 2020. Accused-persons are young and
have dependant family members to be looked after & they are stated
to be first time offenders and thus, awarding maximum punishment
would disturb his family life. Per contra Ld. State counsel insists on

maximum term as it is a case of commercial quantity.

This Court is under solemn duty to award suitable, appropriate & just
punishment which must be commensurate with the gravity &
propensity of offence proved against the accused-persons. ‘Sentencing’
justice postulates that it must be befitting the crime committed by
accused-persons as it is a serious blow & an affront to the society at
large. In this case, the contraband ‘Doda-chura’ weighting 288
Kilograms & 230 grams is of ‘commercial-quantity’ as per section
15(c) of NDPS Act,1985 & thus, it is an offence punishable with a
minimum sentence of RI for 10 years which may extend upto 20 years
and a minimum fine of Rs. 1 lakh which may extent to Rupees 2 lakh

each accused person.

ORDER ON SENTENCE

Keeping in view the above parameters in mind like age, antecedents &
dependents family members & conduct of accused-persons and by
balancing the scales of justice evenly also qua sentencing part, this
Court is of considered view that ends of justice would be fully met, if
the accused-persons viz: Ghanshyam S/o:Durgaram Age:34 years
R/o:Bag ki dhani, Bilara PS: Bilara District:Jodhpur [Rajasthan] & Suresh
S/o: Hanmatram Aged: 30 years, R/o:Sunaron ka mohalla Gurjaron ki
dhani Butati PS: Kuchera, District:Nagaur [Rajasthan] be sentenced on
their conviction for offence u/s.8/15(c) of NDPS Act,1985 in Session
case no: 3/2021 accused persons be sentenced to R.I. for 14 Years each
with fine of Rs. 1,50,000/- (Rupees One Lakh Fifty Thousand Only)

each.
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66.

67.

68.

69.

70.

71.

72.

In default of payment of fine amount, the respective accused persons
i.e.Ghanshyam & Suresh shall face default-sentence of S.I. for 3 years

each which shall run consecutively.

Benefit of section 428 of Cr.P.C be granted to both accused persons.

Jail warrants be prepared by office accordingly endorsing the

factum of remaining sentence to be suffered by each accused.

The bail bonds of accused persons-Ghanshyam & Suresh stands
canceled in view of their conviction & they be taken into custody to
serve their remaining sentence. The Co-accused/Ramniwas stands
acquitted of charge u/s. 29 of NDPS Act,1985 and his bail bonds are

cancelled.

Thus, Co-accused/Ramniwas is directed to furnish a personal bond
of Rs. 2 Lakhs with one surety of Rs. 1 Lakh bounding himself down
for a period of 6 months u/s. 437-A Cr.P.C that in case of an appeal
against his acquittal by State he will cause appearance in person
or through his counsel before Hon’ble Rajashan High Court on

receipt of notice thereof.

The seized contraband had already been disposed off in accordance
with NDPS Rules & General rules (Criminal & Civil) 2018 by the Drug

Disposal Committee.
File of the session case be consigned to records.

Copy of judgment be given to accused persons free of cost.

Pronounced in open Court on 30.3.2026 & typed by me.

(Arun K Beriwal)



