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' 2. Impugned in the present appeal is the final order
'dated 1 st October 2022, passed by the High Court
of Uttarakhand at Nainital in Bail Cancellation
Application No.24/2022, whereby, although the
'said application was dismissed, it was observed
that James Kunjwal, the9 present appellant had
intentionally filed a false affidavit before the High
Court and as such, a direction was issued to the
Registrar (Judl.) of the High Court to file a
complaint

against him. This, in a nutshell, forms the basis for

this appeal. :
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n note of in the impugned order,

' |
Court, as take :;
nce under Section 193 IPC, as |
|

|

i

constitutes an offe
defined in Section 1 91 IPC?
10. Section 191 1PC which de
reads as under :-
191, Giving false e
bound by
"an oath or by an express pr
the truth, or
being bound by law to make
any subject,
makes any statement w

either knows
or believes to be false or does not

fines the offence,

vidence. Whoever, being Jegally Ir
ovision of law to state |
a declaration uponi‘i
hich is false, and which hef

believe to be\

true, is said to
give false evidence.
Explanation 1.— A

meaning of this
section, whether it is made verbally or otherwise.

Explanation 2.— A false statement as to the belief

of the person

attesting is within the meaning o
a person may

be guilty of givin
believes a

thing which he does not believe, as well as by
stating that he

Lnows a thing which he does not know.” |
Section 193 IPC, under which the appellant

is sought to be prosecuted is extracted below for

reference.
“193. Punishment For False Evidence. Whoever

intentionally
gives false evidence in any stage of a judicial

proceeding, or
fabricates false evidence for the purpose of being

“used in any
stage of a judicial proceeding, shall be punished

with

statement is within the‘
|
|
|

f this section, and
|

g false evidence by stating that he

s 4 it e |

o M &y arfrs

| o o 2

‘imprisonment of either description for a term
' which may extend

to seven years, and shall also be liable to fin.
»
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“whoever
intentionally gives or fabricates false evidence in
any other case, |
shall be punished with imprisonment of either

“description for a

“term which may extend to three years, and shall
also be liable to |
fine.

'Explanation 1. - A trial before a Court-martial is a
judicial
proceeding.
Explanation 2.- An investigation directed by law
preliminary to a |
proceeding before a Court of Justice, is a stage of a I
judicial .r
proceeding, though that investigation may not take |
place before
a Court of Justice
11- Section 195(b)(1) of Cr.P.C. (relevant
portion reproduced hereinbelow) provides that no |
Court shall take cognizance of an offence |
committed under Sections 193 to 196, 199,200, |
205-211; except on the complaint in writing of the |
Court or by an officer of the Court, duly authorized. |
Section 340 mentions the procedure in
respect of the prosecution as delineated .
under Section 195. “195. Prosecution for contempt

of lawful authority of public servants, for offences
against public justice and for offences relating to
documents given in evidence.—(1) No Court shall
take

cognizance—

| {8} <o

(b) (i) of any offence punishable under any of the

following
sections of the Indian Penal Code (45 of 1860),

. namely,
sections 193 to 196 (both inclusive), 199, 200, 205

to 211

(both inclusive) and 228, when such offence is
1

alleged to
_have been committed in, or in relation to, @&L
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proceeding in
any Court, or
(1) e
(iii) of any criminal conspiracy to commit, or
attempt to
commit, or the abetment of, any offence specified
in sub-
clause (i) or sub-clause (ii)...
(2]
(3]
(4).."

' 12. The proper approach in cases where

Section 193 is in play, it has been held by this

' Court in Dr. S.P. Kohli, Civil Surgeon,

Ferozepur v. High Court of Haryana Through
Registrar 6 as under :

16. It is true that what the courts have to see

before issuing the
process against the accused is whether there is

evidence in support
of the allegations made by the complainant to
justify the initiation of
 proceedings against the accused and not whether
' the evidence is
isufﬁcient to warrant his conviction, but this does
' not mean that the
' courts should not prima facie be of the opinion that
there are

sufficient and reasonable grounds for setting the
' machinery of
' criminal law in motion against the accused. The
moment this guiding
principle is  overlooked,
degenerates itself into
persecution which often is fraught with evil
consequences.”

(Emphasis supplied)
Referred to in Himanshu Kumar & Ors. v. State
of Chhattisgarh & Ors
13. When prosecution should be sanctioned

the prosecution

under this Section by Courts has been expounded
=l

on by a Bench of three learned Judges in Chajoo

qeae q arana sed |
ot 9 g A arite |
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Ram v. Radhey Shyam & Anr.

' “7. The prosecution for perjury should be
| sanctioned by

courts only in those cases where the perjury
appears to be

deliberate and conscious and the conviction is
reasonably

probable or likely. No doubt giving of false
' evidence and

filing false affidavits is an evil which must
' beeffectively

' curbed with a strong hand but to start prosecution
for

perjury too readily and too frequently without due
care and

caution and on inconclusive and doubtful material

' defeats its

|very purpose. Prosecution should be ordered

 when itis
' considered expedient in the interests of justice to

| punish the
delinquent and not merely because there is some

 inaccuracy
'in the statement which may be innocent or

immaterial. There
must be prima facie case of deliberate falsehood on

a matter
of substance and the court should be satisfied that

there is

' reasonable foundation for the charge...”

' (Emphasis supplied)

' Referred to in Himanshu Kumar (supra);
'Narendra Kumar Srivastava v. State of Bihar &
Ors.

' 14, In this regard we may also notice the
pronouncement in R.S. Sujatha v. State of

' Karnataka, referred to in Aarish Asgar Qureshi v.
Fareed Ahmad Qureshi 11 wherein it was

| observed :
| “9, Both these judgments were referred to and

t relied upon .
et with approval in R.S. Sujatha v. State of Karnataka

A7 AT e |
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Sujatha v. State of Karnataka, (2011) 5 SCC 689 :
(2011) 2

SCC (Cri) 757] (at paras 15 and 16). This court,
after setting

down the law laid down in these two judgments
concluded :

(SCC pp. 694-95, para 18) “18. Thus, from the
above, it is

evident that the inquiry/contempt proceedings
should be

initiated by the court in exceptional circumstances
where the

court is of the opinion that perjury has been
committed by a

party deliberately to have some beneficial order
from the

court. There must be grounds of a nature higher

than mere

surmise or suspicion for initiating such

proceedings. There

must be distinct evidence of the commission of an

i offence by

'such a person as mere suspicion cannot bring

' home the

' charge of perjury. More so, the court has also to
determine

'as on facts, whether it is expedient in the interest

of justice

'to inquire into the offence which appears to have

| been

committed.”

(Emphasis supplied)

15. The three essential factors which can be

said to be sine qua non for the application of
Section 193 IPC as held in Bhima Razu Prasad v.

State Rep. by Deputy Supdt. of Police,
CBI/SPE/ACU-I1 12 are :-

(1) false statement made on oath or in affidavits;
(2) that such statements be made in a judicial

proceeding; or

(3) such statement be made before an authority
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: that has been expressly Soa £ G |
deemed to be a ‘Court’ g
- 16. What we may conclude from a perusal of I
' the above-noticed judicial pronouncements is .
 that:-
(i) The Court should be of the prima facie opinion |
' that there exists sufficient and reasonable ground i
' to initiate proceedings against the person who has .'
allegedly made a false statement(s); |
' (ii) Such proceedings should be initiated when i
' doing the same is “expedient in the interests of :
' justice to punish the delinquent” and not merely
' because of inaccuracy in statements that may be
' innocent/immaterial; |
| (iii) There should be “deliberate falsehood on a :
- matter of substance”:
' (iv) The Court should be satisfied that there is a
reasonable foundation for the charge, with distinct
‘evidence and not mere suspicion;
' (v) Proceedings should be initiated in exceptional
circumstances, for instance, when a party has
' perjured themselves to beneficial orders from the
Court.
' 17. The statement made by the appellant, that
' has been deemed to be befitting the offence of
' giving false evidence before the Court, which is |
known commonly as perjury, was more in the '
nature of denial of the statements made in the |
- affidavits of the complainant herein. '
18. We are of the view that, in the present
facts, a denial simpliciter cannot meet the
threshold, as described in the judgments above,
.: particularly when no malafide
intention/deliberate
‘attempt can be understood from the statement
' made by the appellant in the affidavit. As has
already been observed, mere suspicion or
‘inaccurate statements do not attract the offence |
"under the Section. It cannot be disputed that the |
‘statements made in the affidavit were only to state
' his version of events and/or deny the version put u+
forth by the complainant.
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19.We are also of the firm opinion thatsuch | |
statements do not make it expedient in the interest |
of justice, nor constitute exceptional circumstances |
in which such Sections may be invoked. Given that ‘
these proceedings would constitute an offence, ‘
independent of the one for which the appellant is |
already facing trial, it cannot be unequivocally held ’
that there was deliberate falsehood on a matter of )
substance.

20. We find that at least three of the possible
scenarios, as discussed supra, in which a court
would be justified in invoking these powers on the
| face of it appear to be unmet, prosecution,
therefore, would be unjust. We say so for the
reason that the respondent in her counter affidavit
filed before this Court makes no particular
allegation nor does she provide any of the material
that was allegedly placed before the competent
prosecuting authorities or the Court. She only

| alleges untruth on the part of the appellant
8/12/2024stating that the Court was correct in
initiating proceedings against him for making the

' false statement. She further makes certain

' statements that fall outside the scope of the
present adjudication and pertain to the trial of the
' main offence pending before the court of
competent jurisdiction.

' (2) PUNJAB AND HARYANA HIGH COURT,

' CRR(F)-462 of 2024 (0&M).D/d. 02.04.2024.

' Monika v /s State of Haryana and another
IMPORTANT

Perjury - Guiding principles for invoking
provisions of Section 340 Cr.P.C. in

matrimonial cases explained.

A. Criminal Procedure Code, 1973, Section 340 -

' Indian Penal Code, 1860, Sections 191, 193, 199
and 209 - Perjury - Guiding principles are laid |
down

for invoking provisions of Section 340 Cr.P.C. in
matrimonial cases:-

(i) There must be sufficient material available on_
| record to indicate conspicuous and intentional J
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| also of the firm opinion thatsuch | 7

| Sta.tem.ents do not make it expedient in the interest '

pf]ustlce, nor constitute exceptional circumstances

| in which such Sections may be invoked. Given that

| these proceedings would constitute an offence,

| independent of the one for which the appellant is

| already facing trial, it cannot be unequivocally held

| that there was deliberate falsehood on a matter of

' substance.

| 20. We find that at least three of the possible

' scenarios, as discussed supra, in which a court

‘ would be justified in invoking these powers on the

 face of it appear to be unmet, prosecution,

 therefore, would be unjust. We say so for the

l reason that the respondent in her counter affidavit

' filed before this Court makes no particular

 allegation nor does she provide any of the material

i that was allegedly placed before the competent

| prosecuting authorities or the Court. She only
alleges untruth on the part of the appellant

' 8/12/2024stating that the Court was correct in
initiating proceedings against him for making the

false statement. She further makes certain

' statements that fall outside the scope of the
present adjudication and pertain to the trial of the |
main offence pending before the court of

' competent jurisdiction.

' (2) PUNJAB AND HARYANA HIGH COURT,

CRR(F)-462 of 2024 (O&M). D/d. 02.04.2024.

'Monika v/s State of Haryana and another

' IMPORTANT

' Perjury - Guiding principles for invoking

' provisions of Section 340 Cr.P.C. in

matrimonial cases explained.

A. Criminal Procedure Code, 1973, Section 340 -

Indian Penal Code, 1860, Sections 191, 193, 199

and 209 - Perjury - Guiding principles are laid

| 'down

! for invoking provisions of Section 340 Cr.P.C. in

| matrimonial cases:-

| (i) There must be sufficient material available on

| |record to indicate conspicuous and intentional

19, We are
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- ?Ml'ul‘u of the alleged falsehood and mere

| !n;lccur;u'y or misstatement would remain

| uil.m_lequ;_ll'v for launching such prosecution.

(i) Formation of a prima facie opinion by the Court
!tl;‘nl such prosecution is expedient in the interest |

0 .

justice and, appropriate in view of the facts of the |
case is sine qua non.

(iif) There must be a deliberately and consciously

made statement which is found to be false after

comparing it with unimpeachable evidence,
documentary or otherwise.

(iv) Court must only sanction prosecution for

perjury only in cases where it appears that

conviction is reasonably probable and breaches |
the

threshold for the charge of deliberate and
“conscious falsehood.

' (v) Court must consider the magnitude of the

obstruction caused by the alleged offence to
administration of justice. It must also be seen if
such falsehood has any impact on the outcome of
the case.

(vi) Proceedings for perjury cannot be launched in

a mechanical manner, at the ipse dixit of an

estranged spouse if plausible explanation has been

provided for making such omission or
misstatement. The failure to exercise due care and
caution can be visited upon by imposing cost on |

the t

delinquent.

(vii) As perjury is offence against public justice, the
Court will act as the complainant, in order to
preserve the purity of the judicial process. No
party
can be allowed to abuse the process of Court as an
g' instrument of oppression and cause needless
“harassment to the other party, motivated purely by
personal spite,

(viii) Order passed on application under Section
1340 Cr.P.C must reflect application of mind and
| satisfy objective standards of reason and justice
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(1thas potential to affect the liberty of citizen. 'r
[Para 23]
' B. Criminal Procedure Code, 1973, Section
' 340 - Perjury - Two essential pre-conditions :-
(1) Material produced before Court must be
sufficient for the formation of prima facie opinion
that inquiry into an offence referred to in clause
(b) |
(1) of sub-Section (1) of Section 195 of the Cr.P.C.
'as
alleged in the complaint, is necessary.
(ii) Court must record a finding that it is expedient
in the interest of justice that an inquiry should be
made into the alleged offence.
C. Criminal Procedure Code, 1973, Section
340 - Perjury - Whether alleged false affidavit
was filed by petitioner makes her liable to be
prosecuted under Section 340 Cr.P.C.7 - Held,
petitioner resigned from her job on
30.08.2022 as discernible from email clearly
shows that she was unemployed on date of
filing of income and assets affidavit -
Concerned bank account that was not revealed |
by petitioner was salary account, which has |f
|
|

become irrelevant on account of her
resignation, for purpose of determining
maintenance - As such, reason for not
mentioning account in her income and assets
affidavit has been reasonably explained- Thus,
information would not have any bearing upon
final outcome of case - Nothing on record that
-would aid in formation of opinion to effect
that it is a prima facie case of deliberate
falsehood, made by petitioner with mala fide
Cintentions and oblique motive - Therefore,
complaint against husband set aside,
Cases Referred :-
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