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1)  R.D. Venkatesh Vs. D.M.Ariyappan, DATED; 01.09.2017

Para-12. It is also significant to note that a huge sum of Rs.2,00,000/-
as loan was paid without any agreement for payment of interest. There
is no explanation for the same. He did not charge any interest.

Para-13. Once the presumptioin is rebutted, it is for the complainant to
prove that the cheque was issued towards enforceable liability. As
already pointed out, the complainant has not produced any reliable
evidence to show that he lent Rs.2,00,000/- to the accused. His mere
oral evidence is not sufficient to hold that he lent money to the accused.

st601 Sl SHeootHleTeTGID BleneupSHd G QUIBESIIGIS 266G
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1) Kumar Exports Vs. M/s.Sharma Carpets, (2009) 2 SCC 513

Para-20. The accused in a trial under Section 138 of the Act has two
options. He can either show that considerain and debt did not exist or
that under the particular circumstances of the case the non-existence
of consideratin and debt is so probable that a prudent man
ought to suppose that no consideratio and debt existed. To rebut
the statutory presumptions an accused is not expected to prove his
defence beyond resonable doubt as is expected of the complainant in a
criminal trial. The accused may adduce direct evidence to prove that
the note in question was not supported by consideration and that
there was no debt or liability to be discharged by him/ However, the
court need not insist to every case that the accused should disprove the
non-existence of consideration and debt by leading direct evidence
because the existence of negative evidence is neither possible nor
contemplated. At the same time, it is clear that bare denial of the
passing of the consideration and existence of debt, apparently would
not serve the purpose of the accused. Something which is probable
has to be brough on record for getting the burden of proof
shifted to the complainant. To disprove the presumptions, the
accused should bring on record such facts and circumstances, upon
consideration of which, the court may either believe that the
consideration and debt did not exist or their non-existence was so
probable that a prudent man would under the circumstances of the
case, act upon the plea that they did not exist. Apart from adducing
direct evidence to prove that the note in question was not supported
by consideration or that he had not incurred any debt or liablility,
the accused may also rely upon circumstantial evidence and if
the fircumstances so relied upon are compelling, the burden may
likewise shift again on to the complainant. The accused may also
rely upon presumptions of fact, for instance, those mentionned in
Section 114 of the Evidence Act to rebut the presumptions arising
under Section 118 and 139 of the Act.



8

61601 Sl16SHEI0l6TeN G QeI IpSANEG QUIGHEIIGIS 266G
3 -vii) Coeud  uSTIHT SHeotg SIUNDOT 6N MISGEGTETEHD
Gnsald, HEOUDULWITSaD ab&Hls ouiut®d Bléars asile  gnl Suw
FIETDITEETTRIGHEET (PEOTESIMISHSH GeuewTHID 616Uy CUITMIGHES LOTEBILEILD 2FFEHILO6TN
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Rangappa Vs. Sri Mohan 2010 11 SCC 441

Section 139 of the NI Act is stated to be an example of a reverse onus clause
which is in tune with the legislative intent of improving the credibility of
negotiable instruments. Section 138 of the NI Act provides for speedy remedy
in a criminal forum, in relation to dishonour of cheques. Nonetheless, the
Supreme Court cautions that the offence under Section 138 of the NI Act is at
best a regulatory offence and largely falls in the arena of a civil wrong and
therefore the test of proportionality ought to guide the interpretation of the
reverse onus clause. An accused may not be expected to discharge an unduly
high standard of proof. A reverse onus clause requires the accused to raise a
probable defence for creating doubt about the existence of a legally enforceable
debt or liability for thwarting the prosecution. The standard of poof for joint
so would necessarily be on the basis of "preponderance of probabilities" and
not "beyond shadow of any doubt".
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