
                                                 

    U;k;ky;%  vij ftyk U;k;k/kh'k  nkSlk ftyk nkSlk A 

ihBklhu U;k;k/kh'k %&                    lksfu;k csuhoky] 
                              vkj0ts0,l0

nhokuh okn  la[;k %&                 168@2011¼51@2009½

1- lR;ukjk;.k  iq=  Lo0  Hkxokulgk;  tkfr  [k.Msyoky  egktu  fuoklh

ialkjh ekSgYyk nkSlk gky 2,]ch] izseuxj] daoj dk ckx] lkaxkusj Fkkus ds

ikl] lkaxkusj] ftyk t;iqj

                                     -------- oknh

                 cuke

1- jkevorkj iq= Lo0 Hkxokulgk; tkfr [k.Msyoky fuoklh ialkjh ekSgYyk

nkSlk rglhy nkSlk  o ftyk nkSlk gky fuoklh edku uEcj 329] _f"k

xkyo uxj] fnYyh ckbZikl] xyrk jksM] t;iqjA 

2- d`".kvorkj iq= Hkxokulgk; tkfr [k.Msyoky fuoklh ialkjh  ekSgYyk]

nkSlk rglhy o ftyk nkSlk gky fuoklh edku uEcj 4@241 fo|k/kj

uxj] t;iqjA 

3- dSyk'k pan iq= Lo0 Hkxokulgk; tkfr [k.Msyoky fuoklh rkEch lnu]

ialkjh ekSgYyk] nkSlk rglhy o ftyk nkSlkA

izfroknhx.k

         okn ckcr~ caVokjk ,oa LFkkbZ fu"k s/kkKkA 

mifLFkr %

oknh dh vksj ls                 %& Jh ctjax yky 'kekZ vf/koDrkA 
izfroknh la[;k ,d o nks dh vksj ls  %& dksbZ mifLFkr ugha¼,d i{kh; dk;Zokgh½
izfroknh la[;k rhu dh vksj ls    %& Jh egs'k dqekj 'kekZ vf/koDrkA 

 
               fu.kZ;           fnuk ad%   06&03&2019

Okknh  lR;ukjk;.k dh vksj ls ;g nhokuh  okn  ckcr~ caVokjk ,oa LFkkbZ

fu"ks/kkKk  fo:} izfroknhx.k fnukad 14-10-2009 dks U;k;ky; Jheku ftyk ,oa

ls'ku U;k;k/kh'k egksn; nkSlk esa izLrqr fd;k tks dkykUrj esa vUrfjr gksdj bl

U;k;ky; dks izkIr gqvkA 

la{ksi esa okn&i= ds rF; bl izdkj gSa fd okds nkSlk dyka rglhy nkSlk

ftyk nkSlk essa vkn'kZ fo|k eafnj ds lkeus] efLtn ls igys] ugj eksM ds uqDdM

ij] t;iqj jksM nkSlk ij] [kljk uEcj 1183 o 1184 fLFkr gS] ftldks oknh o

izfroknhx.k  ds  vkoklh;  iz;kstukFkZ  mi;ksx  esa  ysus  ds  fy;s  l{ke  vf/kdkjh
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,l0Mh0vks0nkSlk ds vkns'k fnukad 25-03-2008 ls vkoklh; iz;kstukFkZ lEifjofrZr

djk fy;k gS tks vkoklh; Hkwfe gS] ftldks oknh o izfroknhx.k us mDr vkoklh;

Hkwfe dk ckgeh caVokjk dj vius&vius fgLls ij dCtk izkIr dj fy;k gSA mDr

vkoklh; vkjkth ds caVokjs ckcr~ oknh ,oa izfroknhx.k us ,d caVokjk tfj;s

le>kSrk  i=  fnukad  13-09-2002  dks  dj  fy;k  gS]  fdUrq  izfroknhx.k  mDr

le>kSrk ds vuqlkj caVokjk Lohdkj djus esa oknh dks vius fgLls esa vk;h Hkwfe

ij fuekZ.k djkus esa ck/kk mRiUu djus ij vkeknk jgrs gSa rFkk ,ykfu;ka /kedh

nsrs gSa fd os lHkh feydj oknh dks mlds fgLls dh tehu ij dksbZ dke ugha

djus nsaxs rFkk iqu% caVokjk djkus ij gh mls 'kkfUriwoZd  jgus  nsaxsA  fnukad

10-10-2009 dks oknh vius fgLls dh Hkwfe ij fuekZ.k dk;Z djkus gsrq igaqpk rks

izfroknhx.k ,d jk; gksdj vk;s rFkk oknh dks mlds fgLls dh Hkwfe ij dke

pkyw ugha djus fn;k rFkk fnukad 13-09-2002 ds vuqlkj gq;s caVokjs dks Hkh ekuus

ls badkj djus yxs] tcfd izfroknhx.k dks oknh ds fgLls dh tehu ij fuekZ.k

djus ls jksdus dk dksbZ gd gkafly ugha gS uk gh fnukad 13-09-2002 dks gq;s

caVokjs ls euk djus dk vf/kdkj gSA oknh le>kSrk fnukad 13-09-2002 ls Lo;a

ds fgLls ds Hkw&Hkkx ij dkfct pyk vk jgk gS] fdUrq fnukad 10&10&2009 dks

izfroknhx.k us tcju dCtk djus rFkk mDr lEifRr ds mi;ksx&miHkksx esa ck/kk

mRiUu  djus  ,ykfu;k  /kedh  nsus  ls  oknh  dks  ;g  vf/kdkj  gS  fd  oknh]

izfroknhx.k dks tfj;s LFkkbZ fu"ks/kkKk ikcUn djk;sA oknh us viuk okn U;k;ky;

ds  {ks=kf/kdkj]  Jo.kkf/kdkj  o fu/kkZfjr dksVZQhl o vUnj fe;kn is'k  djuk

vafdr djrs gq;s vUr esa fuosnu fd;k gS fd izfroknhx.k ds fo:) bl vk'k;

dh fMdzh ikfjr dh tkos fd okn [k.M 1 esa of.kZr la;qDr LokfeRo dh vkoklh;

Hkwfe [kljk uEcj 1183] 1184 dk ckbZ ehV~l ,.M ckm.Ml foHkktu Qjek;k

tkos rFkk izfroknhx.k dh bl vk'k; dh LFkkbZ fu"ks/kkKk ls ikcUn Qjek;k tkos

fd oks oknh ds fgLls dh Hkwfe ds mi;ksx&miHkksx esa fdlh izdkj dh etkger

enky[kr uk rks Lo;a djsa uk vU; fdlh ls djkoasA 

izfroknh la[;k nks d"̀.kvorkj dh vksj ls tokc nkok izLrqr djrs gq;s

okni= ds pj.k la[;k ,d dks lgh gksuk Lohdkj fd;k gS rFkk pj.k la[;k nks esa

okgeh caVokjk gksus ds rF; dks Lohdkj djrs gq;s pj.k la[;k rhu esa cVokjkukek

ls larq"V gksuk vafdr djrs gq;s vkxs ;g vafdr fd;k gS fd ;fn oknh vius

fgLls ij viuh bPNkuqlkj fuekZ.k dk;Z 'kq: djrk gS rks mls dksbZ ,rjkt ugha
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gS rFkk le>kSrk fnukad 13&09&2002 ds vuqlkj Hkwfe ij dkfct gksuk Lohdkj

fd;k gS rFkk okni= esa vafdr vU; enksa dks vLohdkj fd;k gSA 

izfroknh la[;k rhu lR;ukjk;.k dh vksj ls tokc nkok izLrqr djrs gq;s

okni= esa vafdr vf/kdka'k rF;ksa dks vLohdkj djrs gq;s ;g vafdr fd;k gS fd

oknh ,oa izfroknhx.k fookfnr Hkwfe dks vkoklh; iz;kstukFkZ mi;ksx] miHkksx esa ys

jgs  gSa  rFkk  ckgeh  caVokjk  dj vius&vius  fgLls  ij  dkfct gSA  oknh  ,oa

izfroknhx.k ds e/; caVokjk tfj;s le>kSrk i= fnukad 13-09-2002 dks djuk

Lohdkj djrs gq;s izLrqr tokc nkos esa mYys[k fd;k fd mlds }kjk oknh ds

fgLls esa vk;h Hkwfe ij uk rks dHkh fuekZ.k dk;Z esa ck/kk mRiUu dh x;h ,oa uk

gh dHkh ,sykfu;k /kedh nh x;hA og rks  vkt Hkh fookfnr Hkwfe dk caVokjk

djkus gsrq viuh Lohd`rh nsrk gSA  izfroknh u vius vfrfjDr dFkuksa  esa  ;g

vafdr fd;k gS fd oknh  rFkk  izfroknhx.k  ds  e/;  fnukad 13-09-2002 dks

vkjkth Hkwfe [kljk ua0  1183 ,oa  1184 okds  dLck nkSlk  dyka  ds  laca/k  esa

le>kSrk i= gqvk Fkk ftlds vuqlkj oknh ,oa izfroknhx.k vius&vius fgLls ij

dkfct gS  rFkk  mijksDr  [kljk  uEcjksa  dh  Hkwfe  dks  fnukad  25-03-2008  dks

vkoklh; iz;kstukFkZ lEifjofrZr djok fy;k x;k gSA oknh ,oa izfroknhx.k ds

e/; gq;s le>kSrs ds rgr IykV ua0 27 o 39 rFkk IykV ua0 40 yxk;r 51 dk

cgkeh caVokjk ugha gqvk gS ftudk Hkh caVokjk fof/kor~ dj fn;k tkos ftlls

Hkfo"; esa oknh ,oa izfroknhx.k ds e/; dks nqfjfHkla/kh ugha jgsxhA mDr [kljk

uEcjku~ dh tehu dk U;k;ky; }kjk okf.kfT;d iz;kstukFkZ Hkwfe dk caVokjk fd;k

tkrk gS rks mls dksbZ vkifRr ugha gksxhA 

izfroknh la[;k&,d jkeorkj ds U;k;ky; eaas  vuqifLFkr vkus ds dkj.k

mlds fo:} U;k;ky; }kjk fnukad 18-07-2018 dks ,drjQk dk;Zokgh vey esa

yk;h x;hA  

mDr vfHkopuksa ds vk/kkj ij U;k;ky; }kjk fuEu fook|d fojfpr fd;s

x;s %&

1- vk;k okn i= ds [k.M ¼1½ esa of.kZr [kljk ua0 1183 ,oa 1184 la;qDr

LokfeRo dh Hkwfe dk 13-09-2002 dks le>kSrk i= ds vk/kkj ij caVokjk

dj fy;kA ftldk oknh okbZ ehV~l ,.M ckm.M caVokjk djkus dk gdnkj

gS \                                            ----------  oknh
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2- vk;k izfroknhx.k dks oknhx.k ds fgLls esa vk;h Hkwfe ds miHkksx] mi;ksx

esa n[ky nsus dk vf/kdkj ugha gS rFkk oknh LFkk;h fu"ks/kkKk izkIr djus dk

gdnkj gSa \                                      ----------  oknh

3- vk;k i{kdkjksa ds chp gq;s ckgeh caVokjs esa IykV ua0 27 o 39 rFkk IykV

ua0 40 yxk;r 51 dk ckgeh caVokjk ugha gqvkA ftudk fof/kor caVokjk

djkus dk vf/kdkjh gS \

          izfroknh la[;k&rhu

4- vuqrks"k \ 

oknh  dh  vksj  ls  vius  okni=  ds  leFkZu  esa  ekSf[kd  lk{;  ih0M01

lR;ukjk;.k xqIrk dks ijhf{kr djk;k rFkk nLrkosth lk{; esa tekcanh izekf.kr

izfr izn'kZ &1] ikjLifjd le>kSrk i= izn'kZ&2 dks iznf'kZr djk;k x;kA 

izfroknh la[;k rhu dSyk'k pan dh vksj ls dksbZ ekSf[kd ,oa fyf[kr lk{;

is'k  ugha  djus  ds  dkj.k  fnukad  18-07-2018  dks  lk{;  izfroknh  cUn  dh  

x;hA  

izfroknh  la[;k&,d  o  nks  jkekorkj  o  d̀".kvorkj  ds  U;k;ky;  eaas

vuqifLFkr vkus ds dkj.k mlds  fo:}  U;k;ky;  }kjk  fnukad  18-07-2018

dks ,drjQk dk;Zokgh vey esa yk;h x;hA  

mijkssDr fook|dksa  ij fook|dkuqlkj lk{; dk foospu o U;k;ky; dk

fu"d"kZ fuEu izdkj ls gS%&

fook|d la[;k ,d o rhu

 mijksDr nksuksa  fook|d ,d nwljs ls  lEcfU/kr gksus  ds dkj.k  nksuksa

fook|dksa dk fuLrkj.k ,d lkFk fd;k tk jgk gS rkfd rF;ksa dh iqujko`fRr u gks

fook|d la[;k ,d dks lkfcr djus dk Hkkj oknh ij Fkk rFkk fook|d la[;k

rhu dks lkfcr djus dk Hkkj izfroknh la[;k rhu ij FkkA 

fook|d ij mHk; i{kksa  dh  cgl ds  nkSjku  fo}ku vf/koDrk  oknh  us

eq[; :i ls ;g fuosnu fd;k fd okni= ds iSjk la[;k ,d eas of.kZr Hkwfe [kljk

uEcj 1183 o 1184 nkSlk esa fLFkr gSA ftldks oknh ,oa izfroknhx.k us vkoklh;

iz;kstukFkZ  mi;ksx  esa  ysus  gsrq  l{ke  vf/kdkjh  ,l0Mh0vks0  nkSlk  ds  le{k

izkFkZuki= is'k fd;k ftl ij 25&03&2008 dks mDr Hkwfe vkoklh; iz;kstukFkZ

lEifjofrZr gks pqdh gS rFkk oknh o izfroknhx.k us mDr vkoklh; Hkwfe dk okgeh

caVokjk dj fy;k o vius&vius fgLls ij dkfct gSaA oknh o izfroknhx.k us

caVokjk  tfj;s  le>kSrk  i=  fnukad  13&09&2002  dks  dj  fy;k  gS]  fdUrq
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izfroknhx.k mDr le>kSrk&i= ds vuqlkj fd;s x;s caVokjk dks Lohdkj ugha dj

oknh ds fgLls esa vk;h Hkwfe ij oknh }kjk djk;k tk jgk fuekZ.k dk;Z esa ck/kk

mRiUu dj jgs gSaA oknxzLr Hkwfe ][kljk uEcj 1183 o 1184 tekcUnh esa oknh o

izfroknhx.k  ds  uke  ntZ  gS  rFkk  mDr  d̀f"k  Hkwfe  vkoklh;  iz;kstukFkZ  gsrq

lEifjorZu gksus ds i'pkr~ esa xSj eqefdu vkcknh uxjikfydk nkSlk ds uke ntZ

gks xbZ gSA izfroknh la[;k rhu dSyk'kpUn us vius tokc esa le>kSrk i= fnukad

13&09&2002 ds tfj;s oknxzLr Hkwfe dk caVokjk gksuk Lohdkj fd;k gS rFkk oknh

us U;k;ky; esa mifLFkr gksdj vius c;kuksa esa okn dks izekf.kr djk;k gS] fdUrq

izfroknhx.k us [k.Mu Lo:i dksbZ Hkh lk{;  is'k ugha dh gSA vr% oknh ds c;ku

v[kf.Mr jgs gSaA vr% ;g fook|d oknh ds i{k esa r; fd;k tkrk gSA 

fo}ku vf/koDrk izfroknh la[;k rhu us nkSjkus cgl fuosnu fd;k fd

le>kSrk i= fnukad 13&09&2002 ds vk/kkj ij oknh o izfroknhx.k ds e/;

caVokjk gksuk Lohdkj gS] fdUrq le>kSrk i=  ds rgr IykWV uEcj 27 o 39 o 40

yxk;r 51 dk caVokjk ugha gqvk gSA vr% mDr IykWVksa dk Hkh fof/kor~ caVokjk

fd;k tkosA 

mHk; i{kksa dh cgl ds ifjizs{; esa i=koyh dk voyksdu fd;kA 

oknh us U;k;ky; esa mifLFkr gksdj vius c;kuksa esa ;g dFku fd;k gS fd

[kljk uEcj 1183 o 1184 xzke nkSlk dyka vkn'kZ fo|k efUnj ds lkeus efLtn

ds igys ugj eksM+ ds uqDdM+ t;iqj jksM nkSlk ij fLFkr gS ftldh [kkrsnkjh

oknh o izfroknhx.k ds uke ls tekcUnh xzke nkSlk dyka esa ntZ gS rFkk oknh o

izfroknhx.k us  mDr Hkwfe dks  vkcknh  esa  lEifjorZu djk fy;k gS  rFkk  mDr

vkoklh; Hkwfe dk caVokjk tfj;s le>kSrk i= fnukad 13&09&2002 dks dj fy;k

gSA 

vr% bu ifjfLFkfr;ksa esa oknh ds vuqlkj oknxzLr Hkwfe [kljk uEcj 1183

o  1184  dk  caVokjk  oknh  o  izfroknhx.k  us  tfj;s  le>kSrk  i=  fnukafdr

13&09&2002 dks dj fy;k gSA bl rF; dks Lo;a izfroknh la[;k rhu us vius

tokc esa o viuh cgl esa Lohdkj fd;k gSA le>kSrk i= dks oknh us izn'kZ&2 ds

:i esa iznf'kZr djk;k gSA tgka rd oknxzLr Hkwfe ij oknh o izfroknhx.k dk

vkf/kiR; dk iz'u gS rks bl lEcU/k esa oknh us izn'kZ ,&1 tekcUnh dh izekf.kr

izfr iznf'kZr djk;h gSA ftlds voyksdu ls ;g izdV gksrk gS fd [kljk uEcj

1183 o 1184 dh [kkrsnkjh oknh o izfroknhx.k ds uke ntZ gSA  izfroknh rhu us

vius tokc esa bl rF; dks Lohdkj fd;k gS fd mDr Hkwfe oknh o izfroknhx.k



                                               nhokuh okn  la[;k%&  168@2011¼51@2009½
                                               lR;ukjk;.k  cuke jkeorkj mQZ d`".korkj vkfn
                                                 fu.kZ; fnukad 06&03&2019                  

                                                  6
dh gSA vr% bu ifjfLFfr;ksa esa bl ckcr~ dksbZ fookn ugha gS fd oknxzLr Hkwfe

oknh o izfroknhx.k pkjksa dh gSA tgka le>kSrk i= ds tfj;s caVokjs dk iz'u gS

bl lUnHkZ esa le>kZSrk i= izn'kZ&2 dk voyksdu djsa rks ;g izdV gksrk gS fd

le>kSrk i= vujftLVMZ gS] tcfd le>kSrk i= ds tfj;s oknxzLr Hkwfe dk

caVokjk gqvk gSA 

In  my view it  would  be  appropriate  to  cite  down law and case  laws

regarding  family settlement and partition, which is as follows:-

 What is Family Settlement? 
“A family arrangement is an agreement between members of the same family,

intended to be generally and reasonably for the benefit of the family either by

compromising doubtful or disputed right or by preserving the family property or

the  peace  and security  of  the  family  by  avoiding litigation  or  by  saving its

honour”. 

“The agreement may be implied from a long course of dealing, but it is more

usual to embody or to effectuate the agreement in a deed to which the term

family agreement is applied”.

Hon,ble Supreme Court in the case of Ramcharandas V/s. Girjanandinidevi,

AIR 1966 SC 323.observed as follows -

“Such family settlement between the members of the family bonafide to put and

end to the dispute amongst themselves is not a transfer. It is also not a creation

of an interest. In a family settlement, each party takes a share in the property by

virtue of independent title which is admitted to that extent by the other parties.

Every party who takes benefit under it need not necessarily be shown to have

under the law claim to share in property. All that is necessary to show is that the

parties are related to each other in some way and have a possible claim to the

property or a claim or even a semblance of a claim on some other ground as, say,

affection”.

 In the case of  Tek Bahadur V/s. Debi Singh, AIR (1966) SC 292  Hon'ble

Supreme Court held  that “Such Family Arrangements can be arrived at orally.

Its terms may be recorded in writing as memorandum of what had been agreed

upon. The memorandum need not be prepared for the purpose of being used as a

document  on  which  future  title  of  parties  is  to  be  founded.  It  is  generally

prepared as a record of what had been agreed upon in order that there are no

hazy  notions  about  it  in  future.  It  is  only  when  the  family  arrangement  is
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reduced to writing with the purpose of using that writing as proof of what they

had arranged and where the arrangement is brought about by the document as

such, that the document requires registration, because it  is then that it  would

amount  to  document  of  title  declaring  for  future  what  rights  and  in  what

properties  the  parties  possess.  But  a  document  which  is  no  more  than  a

memorandum of what had been agreed to between the parties does not require

compulsory registration under Section 17, Registration Act. 

Honb'le  Supreme   Court  in   Kale  &  Others  vs  Deputy  Director  Of

Consolidation  ...  1976  AIR 807, while  dealing  with  question  as  to  Family

arrangement-Its  object  and  purpose and whetherFamily arrangement  should

be compulsorily registered held that:-.

 (A) The  object of  a family  arrangement is to protect the family  from long

drawn  litigation   or  perpetual  strife  which  mars   the  unity   and  the

solidarity of  the family.

(B) (1) The family settled must be bona fide so as to resolve family  disputes. 

(ii)  It must be voluntary and not induced by  fraud, coercion or undue influence;

(iii) It maybe even  oral, in  which case and registration is necessary;

(iv) Registration is necessary only if the terms are reducedto writing  but where

the memorandum has been prepared after the family  arrangement either  for the

purpose of record or for information  of court,  the  memorandum  itself  do  not

create or  extinguish any  rights in immovable property and,therefore. does  not

fall  within  the  mischief  of   s.  17(2) of  the  Registration   Act  and   is  not

compulsorily registrable;

(v) The  parties to  the family  arrangement must  have some antecedent title,

claim or  interest, even a possible claim in the  property which is acknowledged

by the parties to the settlement. But,  even where  a party  has no  title and the

other party  relinquishes all its claims or titles in favour

of  such   a  person  and  acknowledges  him  to  be  the  sole  owner,  then,  the

antecedent title  must be  assumed and the family arrangement will  be upheld

by the  courts;

(vi) Where bonafide disputes are settled by a bona fide family arrangement.

such family  arrangement is final and binding on the parties

to settlement. 
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   Again in Sk.Sattar Sk.Mohd.Choudhari vs Gundappa Amabadas Bukate

(1996)6  SCC   373 Hon'ble  Supreme  court   defined  family  settlement  and

partion and held that:-

 A family arrangement,  on the contrary,  is  a  transaction between

members of the same family for the benefit of the family so as to preserve

the family property,  the  peace and security  of  the  family,  avoidance of

family dispute and litigation and also for saving the honour of the family.

Such  an  arrangement  is  based  on  the  assumption  that  there  was  an

antecedent title in the parties and the agreement acknowledges and defines

what that title is. It is for this reason that a family arrangement by which

each party takes a share in the property has been held as not amounting to a

"conveyance of property" from a person who has title to it to a person who

has no title. 

"Having regard to this basic character of joint Hindu family property, it cannot

be  denied  that  each  coparcener  has  an  antecedent  title  to  the  said  property,

though its extent is not determined until  partition takes place. That being so,

partition really means that whereas initially all the coparceners have subsisting

title  to the totality of the property of the family jointly,  that  joint  title  is  by

partition transformed into separate titles of the individual coparceners in respect

of several items of properties allotted to them respectively.  Partition does not

give him (a coparcener) a title or create a title in him; it only enables him to

obtain what is his own in a definite and specific form for purposes of disposition

independent of the wishes of his former co- sharers." 

In  Commissioner of Income Tax, Gujarat vs. Keshavilal Lallubhai Patel

(1965)AIR 1965 SC 866, it was held that an oral partition between members of

a joint Hindu family cannot be treated to be partition '

 Partition, specially among the coparceners, would be a "Transfer" for purposes

of  Registration Act or not has been considered by Honble Supreme court  in

Nani Bai vs. Gita Bai Kom Rama Gunge AIR 1958 SC706  and  held that

though a partition may be effected orally, if the parties reduce the transaction to

a formal document which was intended to be evidence of partition, it  would

have the  effect  of  declaring the  exclusive title  of the  coparcener  to  whom a

particular property was allotted (by partition) and thus the document would fall

within the mischief of Section   17 (1) (b) of the Registration Act under which

the document is compulsorily registerable. If, however, that document did not

evidence any partition by metes and bounds, it would be outside the purview of

https://indiankanoon.org/doc/1489134/
https://indiankanoon.org/doc/181916/
https://indiankanoon.org/doc/251733/
https://indiankanoon.org/doc/1489134/
https://indiankanoon.org/doc/1270973/
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that  Section.  This  decision has since been followed in  Siromani  & Anr.  vs.

Hemkumar & Ors. AIR 1968 SC 1299 and  Roshan Singh & Ors. vs. Zile

Singh & Ors. AIR 1988 SC 881. 

In Roshan Singh & Ors vs Zile Singh & Ors  1988 AIR 881, Hon,ble

Supreme Court held that” Partition, unlike the sale or transfer which consists in

its essence of a single act, is a continuing state of facts. It does not require any

formality, and therefore if parties actually divide their estate and agree to hold in

severalty, there is an end of the matter. 

If the arrangement of compromise is one under which a person having an

absolute title to the property transfers his title in some of the items thereof to the

others, the formalities prescribed by law have to be complied with, since the

transferees derive their respective title through the transferor.  If, on the other

hand, the parties set up competing titles and the differences are resolved by the

compromise,  there  is  no  question  of  one  deriving  title  from  the  other,  and

therefore the arrangement does not fall within the mischief of s. 17 read with s.

49 of the Registration Act as no interest in property is created or declared by the

document for the first time. it is assumed that the title had always resided in him

or her so far as the property falling to his or her share is concerned and therefore

no conveyance is necessary.

Section 17(1)(b) of the Registration Act lays down that a document for

which registration is compulsory should, by its own force, operate or purport to

operate to create or declare some rights  in immovable property.  Therefore, a

mere recital of what has already taken place could not be held to declare any

right  and there  would  be  no  necessity  of  registering  such a  document.  Two

propositions must therefore flow: (1) A partition may be effected orally; but if it

is subsequently reduced into a form of a document and that document purports

by itself to effect a division and embodies all the terms of bargain, it will be

necessary to register it. If it be not registered, s. 49 of the Act will prevent its

being admitted in evidence. ourts in India.

Hon,bleSupreme Court has now held in the case ofApoorva Shantilal Shah v/s.

CIT (1983) 141 ITR 558 (SC) that father can effect partial partition even if he

has minor sons, in exercise of his powers as patria potestas. He is not disabled to

look after interests of his minor sons. 

https://indiankanoon.org/doc/1946998/
https://indiankanoon.org/doc/1946998/
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 To the same effect is the decision of Hon'ble Supreme Court in Sahu Madho

Das & Ors. v. Pandit Mukand Ram & Anr., [1955] 2 SCR 22.In this Hon'ble

Supreme court held that

“  If  the arrangement of  compromise is  one under which a person having an

absolute title to the property transfers his title in some of the items thereof to the

others, the formalities prescribed by law have to be complied with, since the

transferees derive their respective title through the transferor.  If, on the other

hand, the parties set up competing titles and the differences are resolved by the

compromise,  there  is  no  question  of  one  deriving  title  from  the  other,  and

therefore the arrangement does not fall within the mischief of s. 17 read with s.

49 of the Registration Act as no interest in property is created or declared by the

document for the first time”

Recently in Sita Ram Bhama vs Ramvatar Bhama on 23 March, 2018

Hon'ble  Supreme  court  reiterated  the  view  laid  down  inKale  and  other

vs.Depuuty Director of  Consolidation and others,(1976) 3 SCC 119.and also

considered  whether the document inadmissible in evidence could have been

used  for  any  collateral  purpose  and  held  that  “In  suit  for  partition,  an

unregistered  document can  be relied upon for collateral purpose i.e. severance

of  title, nature  of possession  of various shares but not for the primary purpose

i.e.division of joint properties by metes andbounds.”

InYellapu Uma Maheswari and another vs. Buddha agadheeswararao and

others,(2015) 16 SCC 787 Hon'ble Supreme court   held that the nomenclature

given to the  document  is not decisive  factor but the nature and substance of the

transaction   has     to   be     determined     with   reference     to     the   terms   of     the

document and  that the admissibility of a document  is entirely dependent upon

the recitals contained in  that document but not on the basis of the pleadings set

up by the party who seeks to introduce the document  in question. 

vr% ekuuh; U;k;ky; ds mijksDr U;kf;d ǹ"Vkarksa esa izfrikfnr fl)krksa

dks en~nsutj j[ksa rks le>kSrk i= izn'kZ&2 dk iath;u gksuk vfuok;Z FkkA vr%

viazthd`r  le>kSrk  i=  ds  vk/kkj  ij  oknh  oknxzLr  Hkwfe  dk  caVokjk  okbZ

ehV~l ,.M ckmaM~l djkus  dk vf/kdkjh ugha  gS]  fdUrq esjh jk; esaa  tgka  ;g

fufoZokfnr gS  fd oknxzLr Hkwfe  oknh  o izfroknhx.k  dh la;qDr LokfeRo dh

vkoklh; Hkwfe gS ogka oknh oknxzLr Hkwfe dk okbZ ehV~l ,.M ckmaM~l foHkktu

djkus dk vf/kdkjh gSA le>kSrk i= izn'kZ&2 esa IykWV uEcj 27 o 39 rFkk IykWV

https://indiankanoon.org/doc/164917823/
https://indiankanoon.org/doc/164917823/
https://indiankanoon.org/doc/1412888/
https://indiankanoon.org/doc/1412888/
http://indiankanoon.org/doc/946004/
http://indiankanoon.org/doc/946004/
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uEcj 40 yxk;r 51 dk caVokjk ugha gqvk gS] tcfd mDr IykWV oknxzLr Hkwfe esa

dkVs x;s gSaA vr% bu ifjfLFkfr;ksa esa esjh jk; esa leLr Hkwfe [kljk uEcj 1183

o 1184 tks vc vkoklh; Hkwfe gS dk caVokjk oknh o izfroknhx.k ds e/;  okbZ

ehV~l  ,.M ckmaM~l  djkus  dk  oknh  vf/kdkjh  gSA  vr%  fook|d la[;k  ,d

vkaf'kd :i ls oknh ds i{k esa  r; fd;k tkrk gS rFkk fook|d la[;k rhu

izfroknh la[;k rhu ds i{k esa r; fd;k tkrk gSA 

fook|d la[;k % nks

bl fook|d dks lkfcr djus dk Hkkj oknh ij FkkA 

mHk; i{kksa dh cgl lquhA 

nkSjkus  cgl fo}ku vf/koDrk  oknh  us  fuosnu fd;k fd le>kSrk  i=

fnukafdr 13&09&2002 ds tfj;s oknxzLr Hkwfe 1183 o 1184 dk caVokjk oknh o

izfroknhx.k ds e/; gks x;k vkSj caVokjk vuqlkj nksuksa i{k vius&vius fgLls ij

dkfct gSa] blds ckotwn oknh vius fgLls ij fuekZ.k dk;Z djus yxk rks fnukad

10&10&2009 dks izfroknhx.k ,d jk; gksdj vk;s vkSj dke ugha djus fn;k rFkk

caVokjkukek  fnukad  13&09&2002  dks  ekuus  ls  bUdkj  dj  fn;kA  vr%

izfroknhx.k dks tfj;s LFkkbZ fu"ks/kkKk ikcUn fd;k tkos fd oks caVokjk ukek ds

vuqlkj oknh ds fgLls esa tks Hkwfe vk;h gS mlds mi;ksx&miHkksx esa dksbZ n[ky

ugha nsaA fo}ku vf/koDrk izfroknh la[;k rhu us nkSjkus cgl fuosnu fd;k fd

izfroknh  us  dHkh  Hkh  oknh  dh  dCts'kqnk  Hkwfe  ij  fdlh  izdkj  dh  oknh  ds

mi;ksx&miHkksx esa ck/kk mRiUu ugha dh gSA 

mHk; i{kksa dh cgl ds ifjizs{; esa i=koyh dk voyksdu fd;kA oknh us

vius eq[; ijh{k.k esa okni= ds rF;ksa dks nksgjk;k gS vkSj viuh ftjg esa bl

fook|d ds ckcr~ ;g dFku fd;k gS fd izfroknh la[;k rhu us mls Lo;a ds

Hkw[k.Mksa ij fuekZ.k djus ls jksdk gS] fdUrq bl rF; dh rkbZn gsrq oknh us dksbZ

vkSj xokg is'k ugha fd;k vkSj uk gh dksbZ nLrkosth lk{; is'k dh gS ftlls ;g

izekf.kr gks fd oknh }kjk djk;s tk jgs fuekZ.k esa izfroknh la[;k rhu us dksbZ

ck/kk mRiUu dh gksA blds vykok Lo;a oknh ds vuqlkj mDr Hkwfe orZeku esa

vkoklh; Hkwfe gSA vr% fuekZ.k ds lEcU/k esa oknh us fuekZ.k dh Lohd`fr ckcr~

dksbZ nLrkost is'k ugha fd;k gSA ftlls ;g izekf.kr gksrk fd oknh ds }kjk

fuekZ.k dk;Z djk;k tk jgk FkkA blds vykok oknh viuk fgLlk le>kSrk i=

izn'kZ&2 ds vk/kkj ij crkdj vk;k gS] tcfd izn'kZ&2 le>kSrk i= viathd`r gS
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viathd`r le>kSrk i= ds vk/kkj ij  oknh dksbZ vuqrks"k izkIr djus dk vf/kdkjh

ugha gSA vr% ;g fook|d oknh ds fo:) r; fd;k tkrk gSA 

vuqrks"kA

oknh vius i{k esa fook|d la[;k ,d dks vkaf'kd :i ls fl) djus esa

lQy jgk gS rFkk izfroknh la[;k rhu fook|d la[;k rhu dks vius i{k esa fl)

djus esa lQy jgk gSA oknh fook|d la[;k nks dks vius i{k esa fl) djus esa

vlQy jgk gSA 

 vr% oknh dk okn fo:) izfroknhx.k ckcr~ caVokjk o LFkkbZ fu"ks/kkKk

vkaf'kd :i ls Lohdkj dj fMdzh fd;s tkus ;ksX; gSA 

                    vkns'k

ifj.kkeLo:i oknh dk okn fo:) izfroknhx.k ckcr~  caVokjk o LFkkbZ

fu"ks/kkKk vkaf'kd :i ls fuEu izdkj ls izkjfEHkd :i ls fMdzh fd;k tkrk gS%&

1- oknxzLr lEifRr tks okni= ds iSjk la[;k ,d esa of.kZr gS esa oknh o

izfroknh la[;k ,d yxk;r rhu dk 1@4&1@4 fgLlk ?kksf"kr fd;k

tkrk gSA 

okn dk [kpkZ  i{kdkjku viuk&viuk ogu djsaxsA rn~uqlkj fMdzh ipkZ

rS;kj fd;k tkosA 

     ¼lksfu;k csuhoky½
         vij ftyk U;k;k/kh'k

     nkSlk ftyk nkSlkA 
vkns'k vkt fnukad 06&03&2019  dks [kqys U;k;ky; esa fy[kk;k tkdj

lquk;k x;k rFkk esjs }kjk gLrk{kfjr fd;k x;kA 

                                    ¼lksfu;k csuhoky½
           vij ftyk U;k;k/kh'k

nkSlk ftyk nkSlkA 


