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In my view it would be appropriate to cite down law and case laws

regarding family settlement and partition, which is as follows:-

What is Family Settlement?

“A family arrangement is an agreement between members of the same family,
intended to be generally and reasonably for the benefit of the family either by
compromising doubtful or disputed right or by preserving the family property or
the peace and security of the family by avoiding litigation or by saving its

honour”.

“The agreement may be implied from a long course of dealing, but it is more
usual to embody or to effectuate the agreement in a deed to which the term

family agreement is applied”.

Hon,ble Supreme Court in the case of Ramcharandas V/s. Girjanandinidevi,

AIR 1966 SC 323.observed as follows -

“Such family settlement between the members of the family bonafide to put and
end to the dispute amongst themselves is not a transfer. It is also not a creation
of an interest. In a family settlement, each party takes a share in the property by
virtue of independent title which is admitted to that extent by the other parties.
Every party who takes benefit under it need not necessarily be shown to have
under the law claim to share in property. All that is necessary to show is that the
parties are related to each other in some way and have a possible claim to the
property or a claim or even a semblance of a claim on some other ground as, say,

affection”.

In the case of Tek Bahadur V/s. Debi Singh, AIR (1966) SC 292 Hon'ble
Supreme Court held that “Such Family Arrangements can be arrived at orally.
Its terms may be recorded in writing as memorandum of what had been agreed
upon. The memorandum need not be prepared for the purpose of being used as a
document on which future title of parties is to be founded. It is generally
prepared as a record of what had been agreed upon in order that there are no

hazy notions about it in future. It is only when the family arrangement is



QT 9% H&IT— 168 /2011(51 / 2009)
AR g9 IHAAR % HOEIAR 37
Ao &% 06—03—2019
7
reduced to writing with the purpose of using that writing as proof of what they

had arranged and where the arrangement is brought about by the document as
such, that the document requires registration, because it is then that it would
amount to document of title declaring for future what rights and in what
properties the parties possess. But a document which is no more than a
memorandum of what had been agreed to between the parties does not require

compulsory registration under Section 17, Registration Act.

Honb'le Supreme Court in Kale & Others vs Deputy Director Of
Consolidation ... 1976 AIR 807, while dealing with question as to Family
arrangement-Its object and purpose and whetherFamily arrangement should

be compulsorily registered held that:-.

(A) The object of a family arrangement is to protect the family from long
drawn litigation or perpetual strife which mars the unity and the

solidarity of the family.
(B) (1) The family settled must be bona fide so as to resolve family disputes.

(ii) It must be voluntary and not induced by fraud, coercion or undue influence;
(iii) It maybe even oral, in which case and registration is necessary;

(iv) Registration is necessary only if the terms are reducedto writing but where
the memorandum has been prepared after the family arrangement either for the
purpose of record or for information of court, the memorandum itself do not
create or extinguish any rights in immovable property and,therefore. does not
fall within the mischief of_s. 17(2) of the Registration Act and is not
compulsorily registrable;

(v) The parties to the family arrangement must have some antecedent title,
claim or interest, even a possible claim in the property which is acknowledged
by the parties to the settlement. But, even where a party has no title and the
other party relinquishes all its claims or titles in favour

of such a person and acknowledges him to be the sole owner, then, the
antecedent title must be assumed and the family arrangement will be upheld
by the courts;

(vi) Where bonafide disputes are settled by a bona fide family arrangement.

such family arrangement is final and binding on the parties

to settlement.
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Again in Sk.Sattar Sk.Mohd.Choudhari vs Gundappa Amabadas Bukate

(1996)6 SCC 373 Hon'ble Supreme court defined family settlement and

partion and held that:-

A family arrangement, on the contrary, is a transaction between
members of the same family for the benefit of the family so as to preserve
the family property, the peace and security of the family, avoidance of
family dispute and litigation and also for saving the honour of the family.
Such an arrangement is based on the assumption that there was an
antecedent title in the parties and the agreement acknowledges and defines
what that title is. It is for this reason that a family arrangement by which
each party takes a share in the property has been held as not amounting to a
"conveyance of property" from a person who has title to it to a person who
has no title.
"Having regard to this basic character of joint Hindu family property, it cannot
be denied that each coparcener has an antecedent title to the said property,
though its extent is not determined until partition takes place. That being so,
partition really means that whereas initially all the coparceners have subsisting
title to the totality of the property of the family jointly, that joint title is by
partition transformed into separate titles of the individual coparceners in respect
of several items of properties allotted to them respectively. Partition does not
give him (a coparcener) a title or create a title in him; it only enables him to
obtain what is his own in a definite and specific form for purposes of disposition

independent of the wishes of his former co- sharers."

In Commissioner of Income Tax, Gujarat vs. Keshavilal Lallubhai Patel
(1965)AIR 1965 SC 866, it was held that an oral partition between members of

a joint Hindu family cannot be treated to be partition '

Partition, specially among the coparceners, would be a "Transfer" for purposes

of Registration Act or not has been considered by Honble Supreme court in

Nani Bai vs. Gita Bai Kom Rama Gunge AIR 1958 SC706 and held that
though a partition may be effected orally, if the parties reduce the transaction to
a formal document which was intended to be evidence of partition, it would
have the effect of declaring the exclusive title of the coparcener to whom a
particular property was allotted (by partition) and thus the document would fall
within the mischief of Section 17 (1) (b) of the Registration Act under which
the document is compulsorily registerable. If, however, that document did not

evidence any partition by metes and bounds, it would be outside the purview of
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that Section. This decision has since been followed in Siromani & Anr. vs.

Hemkumar & Ors. AIR 1968 SC 1299 and Roshan Singh & Ors. vs. Zile
Singh & Ors. AIR 1988 SC 881.

In Roshan Singh & Ors vs Zile Singh & Ors 1988 AIR 881, Hon,ble
Supreme Court held that” Partition, unlike the sale or transfer which consists in
its essence of a single act, is a continuing state of facts. It does not require any
formality, and therefore if parties actually divide their estate and agree to hold in

severalty, there is an end of the matter.

If the arrangement of compromise is one under which a person having an
absolute title to the property transfers his title in some of the items thereof to the
others, the formalities prescribed by law have to be complied with, since the
transferees derive their respective title through the transferor. If, on the other
hand, the parties set up competing titles and the differences are resolved by the
compromise, there is no question of one deriving title from the other, and
therefore the arrangement does not fall within the mischief of s. 17 read with s.
49 of the Registration Act as no interest in property is created or declared by the
document for the first time. it is assumed that the title had always resided in him
or her so far as the property falling to his or her share is concerned and therefore

Nno conveyance is necessary.

Section 17(1)(b) of the Registration Act lays down that a document for
which registration is compulsory should, by its own force, operate or purport to
operate to create or declare some rights in immovable property. Therefore, a
mere recital of what has already taken place could not be held to declare any
right and there would be no necessity of registering such a document. Two
propositions must therefore flow: (1) A partition may be effected orally; but if it
is subsequently reduced into a form of a document and that document purports
by itself to effect a division and embodies all the terms of bargain, it will be
necessary to register it. If it be not registered, s. 49 of the Act will prevent its

being admitted in evidence. ourts in India.

Hon,bleSupreme Court has now held in the case of Apoorva Shantilal Shah vi/s.
CIT (1983) 141 ITR 558 (SC) that father can effect partial partition even if he
has minor sons, in exercise of his powers as patria potestas. He is not disabled to

look after interests of his minor sons.
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To the same effect is the decision of Hon'ble Supreme Court in Sahu Madho

Das & Ors. v. Pandit Mukand Ram & Anr,, [1955] 2 SCR 22.In this Hon'ble

Supreme court held that

“ If the arrangement of compromise is one under which a person having an
absolute title to the property transfers his title in some of the items thereof to the
others, the formalities prescribed by law have to be complied with, since the
transferees derive their respective title through the transferor. If, on the other
hand, the parties set up competing titles and the differences are resolved by the
compromise, there is no question of one deriving title from the other, and
therefore the arrangement does not fall within the mischief of s. 17 read with s.
49 of the Registration Act as no interest in property is created or declared by the

document for the first time”

Recently in Sita Ram Bhama vs Ramvatar Bhama on 23 March, 2018

Hon'ble Supreme court reiterated the view laid down inKale and other

vs.Depuuty Director of Consolidation and others,(1976) 3 SCC 119.and also

considered whether the document inadmissible in evidence could have been
used for any collateral purpose and held that “In suit for partition, an
unregistered document can be relied upon for collateral purpose i.e. severance
of title, nature of possession of various shares but not for the primary purpose
i.e.division of joint properties by metes andbounds.”

InYellapu Uma Maheswari and another vs. Buddha agadheeswararao and

others,(2015) 16 SCC 787 Hon'ble Supreme court held that the nomenclature
given to the document is not decisive factor but the nature and substance of the
transaction has to be determined with reference to the terms of the
document and that the admissibility of a document 1is entirely dependent upon
the recitals contained in that document but not on the basis of the pleadings set

up by the party who seeks to introduce the document in question.
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