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2. BRI UHRUT & Geg H AT JoRIE ST WIied o S.B.
Criminal Misc. Bail Application no 11142/2024 S.B. Misc. Criminal Second
Bail Application No 1116/2025 H UIRd oM<e fadAi®d 26.11.2025 H
"However, Learnt trial Court is directed to expedite the trial and conclude the

same as soon as possible, preferably within a period of three months."
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qH AlH Ao & TERId & w4 H 8 d19q 14 7 ifieaa
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"12.5 However, even if there is a situation where the Public
Prosecutor fails to highlight some issue of importance
despite it having been suggested by the victim’s counsel,
the victim’s counsel may still not be given the unbridled
mantle of making oral arguments or examining witnesses.
This is because in such cases, he still has a recourse by
channelling his questions or arguments through the Judge
first. For instance, if the victim’s counsel finds that the
Public Prosecutor has not examined a witness properly and
not incorporated his suggestions either, he may bring
certain questions to the notice of the Court. If the Judge
finds merit in them, he may take action accordingly by
invoking his powers under Section 311 of the CrPC or
Section 165 of the Indian Evidence Act, 1872. In this
regard, we agree with the observations made by the Tripura
High Court in Smt. Uma Saha v. State of Tripura (supra)

that the victim’s counsel has a limited right of assisting the

prosecution, which may extend to suggesting questions to
the Court or the prosecution, but not putting them by

himself."
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Fal B fh—

"

311. Power to summon material witness, or examine
person present.—Any Court may, at any stage of any

inquiry, trial or other proceeding under this Code, summon
any person as a witness, or examine any person in
attendance, though not summoned as a witness, or recall
and re-examine any person already examined; and the
Court shall summon and examine or recall and re-examine
any such person if his evidence appears to it to be essential
to the just decision of the case."

18.9R7 311 VRIRURA & Hdg H fOxgd fdd= wd g AFAIG Hared

ST 1 <1® &I Rajaram Prasad Yadav v. State of Bihar, SLP

(CRL.) No. 2400 of 2011 [(2013) 14 SCC 461] Date 04.07.2013 # o=
Ad oy fhar g—

"23. From a conspectus consideration of the above
decisions, while dealing with an application under Section
311 Cr.P.C. read along with Section 138 of the Evidence
Act, we feel the following principles will have to be borne
in mind by the Courts:

a) Whether the Court is right in thinking that the new
evidence is needed by it? Whether the evidence sought
to be led in under Section 311 is noted by the Court for
a just decision of a case?

b) The exercise of the widest discretionary power under


https://indiankanoon.org/doc/1780550/
https://indiankanoon.org/doc/1780550/
https://indiankanoon.org/doc/937129/
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Section 311 Cr.P.C. should ensure that the judgment
should not be rendered on inchoate, inconclusive
speculative presentation of facts, as thereby the ends of
justice would be defeated.

c) If evidence of any witness appears to the Court to be
essential to the just decision of the case, it is the power
of the Court to summon and examine or recall and re-
examine any such person.

d) The exercise of power under Section 311 Cr.P.C. should
be resorted to only with the object of finding out the
truth or obtaining proper proof for such facts, which will
lead to a just and correct decision of the case.

e) The exercise of the said power cannot be dubbed as
filling in a lacuna in a prosecution case, unless the facts
and circumstances of the case make it apparent that the
exercise of power by the Court would result in causing
serious prejudice to the accused, resulting in miscarriage
of justice.

f) The wide discretionary power should be exercised
judiciously and not arbitrarily.

g) The Court must satisfy itself that it was in every respect
essential to examine such a witness or to recall him for
further examination in order to arrive at a just decision
of the case.

h) The object of Section 311 Cr.P.C. simultaneously
imposes a duty on the Court to determine the truth and
to render a just decision.

1) The Court arrives at the conclusion that additional
evidence 1s necessary, not because it would be
impossible to pronounce the judgment without it, but
because there would be a failure of justice without such
evidence being considered.

j) Exigency of the situation, fair play and good sense
should be the safe guard, while exercising the
discretion. The Court should bear in mind that no party
in a trial can be foreclosed from correcting errors and
that if proper evidence was not adduced or a relevant
material was not brought on record due to any
inadvertence, the Court should be magnanimous in
permitting such mistakes to be rectified.

k) The Court should be conscious of the position that after
all the trial is basically for the prisoners and the Court
should afford an opportunity to them in the fairest
manner possible. In that parity of reasoning, it would be
safe to err in favour of the accused getting an
opportunity rather than protecting the prosecution
against possible prejudice at the cost of the accused. The
Court should bear in mind that improper or capricious
exercise of such a discretionary power, may lead to
undesirable results.
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1) The additional evidence must not be received as a
disguise or to change the nature of the case against any
of the party.

m) The power must be exercised keeping in mind that the
evidence that is likely to be tendered, would be germane
to the issue involved and also ensure that an opportunity
of rebuttal is given to the other party.

n) The power under Section 311 Cr.P.C. must therefore, be
invoked by the Court only in order to meet the ends of
justice for strong and valid reasons and the same must
be exercised with care, caution and circumspection. The
Court should bear in mind that fair trial entails the
interest of the accused, the victim and the society and,
therefore, the grant of fair and proper opportunities to
the persons concerned, must be ensured being a

constitutional goal, as well as a human right"

19.39% SffaRE AR Haled e q A6 g Zahira
Habibulla H. Sheikh and Anr. v. State of Gujarat and Ors., Appeal (crl.)
446-449 of 2004 [(2004) 4 SCC 158] Date 12.04.2004 ¥ = w7a
e fvy 2

"46. Ultimately, as noted above, ad nauseam the duty of the
Court is to arrive at the truth and subserve the ends of
justice. Section 311 of the Code does not confer any party
any right to examine, cross-examine and re-examine any
witness. This is a power given to the Court not to be merely
exercised at the bidding of any one party/person but the
powers conferred and discretion vested are to prevent any
irretrievable or immeasurable damage to the cause of
society, public interest and miscarriage of justice. Recourse
may be had by Courts to power under this section only for
the purpose of discovering relevant facts or obtaining
proper proof of such facts as are necessary to arrive at a
justice decision in the case"

20.39% ANRIT AT Haled RATAI - Teq Pl ARAT HRA 3T
RIIEGY G&T<d Rajendra Prasad vs Narcotic Cell Appeal (crl.) 621 of

1999 [(1999) 6 SCC 110] Date 12.7.1999 # /=1 \q a1f¥egaa fdar g—

"Lacuna in the prosecution must be understood as the
inherent weakness or a latent wedge in the matrix of the
prosecution case. The advantage of it should normally go to
the accused in the trail of the case, but an over sight in the
management of the prosecution cannot be treated as
irreparable lacuna. No parry in a trial can before-closed
from correcting errors. If proper evidence was not adduced
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or a relevant material was not brought on record due to any
inadvertence, the court should be magnanimous in
permitting such mistakes to be rectified. After all, function
of the criminal Court is administration of criminal justice
and not to count errors committed by the parties or to find
out and declare who among the parties performed better.

21.SWRIF A BT 3fGeld ol 8¢ AFAR IO Iod T o

i g Suresh Kumar Vs State & Ors. S.B. Criminal
Miscellaneous (Petition) No. 6551/2020 [2021 Supreme(Raj) 390] Date
19.02.2021 ¥ IATHIM AMWHR & DA H STIgal 3MMfchdd Bl
yelRid 8 dRaM R = 7 e fhar g

"6. In view of above legal position, it is apparent that the
articles seized during the course of investigation could not
be exhibited at the time of examination of the Investigating
Officer due to lapse on the part of Additional Public
Prosecutor but for just decision of the case, the said articles
are required to be exhibited so that both the parties may

examine the concerned Investigating Officer and the trial
court may get benefited to arrive at a right conclusion in the

matter for just decision of the case."
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