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S.B.Civil Misc.Appeal No.2207/2017 HDFC/Smt.Rajbala & Anr on 08.08.2024
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S.B.Civil Misc.Appeal No.689/1998 UIC/Smt.Garol & Ors on 26.11.2009
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AT UTH G G &1 AT oA T SRS §RT U
“¥e teled Rfda Ry ;e der 114872018 A Reiw
09.05.2018 AATHUSAH Sl AR HFdel fafdes aa AaAch
Rt HA AGET e o Aeafafad dffera gfaufea fear
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6. In order to prove Issue No.1 claimants had failed to examine any

eye-witness. The only witness examined by the claimants was A.W.1 Shri
Pema. The said witness had not witnessed the accident. It was necessary
for the claimants to have proved that the accident had occurred on
account of rash and negligent driving of respondent No.5 while driving
the offending vehicle. Merely because challan had been presented in the
criminal case, was not sufficient to decide Issue No.1 in favour of the
claimants. The driver of the offending vehicle could be acquitted in the
criminal case. So far as the claim petition was concerned, the claimants
were required to examine the eye-witnesses to establish the manner of
accident. Opposite party would have got an an opportunity to cross
examine the eye-witness to test his testimony with regard to the
manner of accident. In the absence of examination of the eye-witness
before the Tribunal, the opposite party has been denied its valuable
right to cross-examine the said witness and establish their own plea.
Although, as per the judgments relied upon by the learned counsel for
the claimants given by Coordinate Bench of this Court (Single Bench),
claim petition could be allowed in the absence of examination of eye-
witness but in the considered opinion of this court, examination of an
eye-witness before a claim petition could be allowed was essential. In
case it is to be held that there was no need to examine an eye-witness
and the claim petition could be allowed merely on the basis of the
documents attached with the challan in the criminal case, then there is
no need even to issue notice to the opposite party and the

compensation could be granted merely on the filing of the claim petition
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alongwith challan papers. However, it cannot be done so. Before a claim
petition could be allowed, the other party has to be heard. Claimants
have to examine witnesses to prove the issues qua which onus is upon
them. Other party gets a chance to cross-examine the witnesses and
test the truthfulness of the said witnesses. Since, in the present case
claimants had failed to examine any eye-witness to prove Issue no. 1,

the said issue was liable to be decided against the claimants.
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