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“’Under Section 374 Cr.P.C against the judgment and order dated 21.08.2003 passed by
Addion Date of Judgment : 6th September, 2013

16. The learned court below has rightly relied on the statements of eye-witnesses
which have been further corroborated by the medical evidence that Ram Kishan
has fired on the deceased which resulted his death and there is no reason to
interfere in the conviction and sentence of the appellant Ram Kishan for the
offence under Section 302 IPC.

The appellant Ram Kishan has also been convicted for the offence under Section
3/25 of the Arms Act as stated earlier, country made pistol and gun have been
recovered from his instance but it has rightly been contested by the counsel for
the appellants that the prosecution has to prove that sanction was given by the
authority after application of mind, sanction has been exhibited as Ex.P/20 but
sanctioning authority has not been examined to prove the sanction and in place
of sanctioning authority, PW/21 Gyan Singh has been produced who is Upper
Division Clerk in Judicial Section of Collectorate, Bharatpur. In absence of proper
sanction, the conviction under Section 3/25 of the Arms Act seems to be bad in
law and reliance has been placed on Vithal Mahadev Patil Vs. State 1996 Cr.L.J.
1796 and State Vs. Fulchand, AIR 1956 M.B. 50. In the present case, when
sanction has not been proved and the prosecution has not proved the fact that
after application of mind, the sanction has been awarded conviction cannot be
sustained under Section 3/25 of the Arms Act at the same time, Ex.P/20 speaks
itself that it has been awarded without application of mind as it contains the
averment that 15 cartridges were also recovered at the instance of the appellant
Ram Kishan whereas 15 cartridges have been seized from the place of
occurrence and never been seized at the instance of the appellant. The appellant
was not in possession of 15 cartridges which shows that Ex.P/20 has been
accorded without application of mind. Ex.P/20 does not contain any details about
the possession of the fire-arms by the appellant and in view of above, appellant
Ram Kishan deserve to be acquitted for the offence under Section 3/25 of the
Arms Act.”
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