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fegyreY & a7 81 ST I8 ff 96 g b 9t & gy 7 sfwct g1 9 Bl 918
GRT UAT 1/7-1/7 250 &1 Refis fhd ST & &R arct &1 1/7 feeqm
BIp] aTeIRd YUl § 3 /7 2T IR ST & BRI UTH dx- T JIfShRI g1 37
foaTeres vt 1 aTet & uer | der e | 2 9 3 wida & fawg Foffa
foR ST @1 fraeT foham| s Tt & TmeA o = =a1fie guid uegd o,
STehT T 3Tdelich R ARG UTH fohar 71—

=7 eI Civil Appeal No. 2185/1987 (in S.L.P.No. 10138/1986)

Roshan Singh & Ors. Vs Zile Singh & Ors. Decided on 24.02.1988 Y AR
= T | S a7 a8 Rigia ufofiea fear & -

Registration Act 1908 - Sections 17(1) (b) and 49— Family
arrangement— Registration of — Petition of properties— Memorandum
of partition recording subsequently in regard to division of property—
does not require registration. An instrument of partition which
operates or is intended to operate as a declared volition constituting
or servering ownership and causes a change of legal relation to the
property divided amongst the parties to it, requires registration under
Section 17(1)(b) of the Act, a writing which merely recites that there
has in time past been partition, is not a declaration of will, but a mere
statement of fact, and it does not require registration. The essence of
the matter is whether the deed is a part of the partition transaction or
contains merely an incidental recital of a previously completed
transaction. The use of the past tense does not necessarily indicate
that it is equally well—settled that a mere list of properties allotted at
a partition is not an instrument of partition and does not require
registration. Section 17(1)(b) lays down that a document for which
registration is compulsory should, by its own force, operate or purport
to operate to create or declare some right in immovable property.
Therefore, a mere recital of what has already taken place cannot be
held to declare any right and there would be no necessity of
registering such a document. Two propositions must therefore flow:(1)
A partition may be effected orally; but if it is subsequently reduced
purports by itself to effect a division and embodies all the terms of
bargain, it will be necessary to register it. If it be not registered,
Section 49 of the Act will prevent its being admitted in evidence.
Secondly evidence of the factum of partition will not be admissible by
reason of Section 91 of the Evidence Act, 1872. (2) Partition lists
which are mere records of a previously completed in evidence even
though they are unregistered, to prove the fact of partition.
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Bk Eé’ErrH Civil Appeal No. 37/1968 Kale & Ors Vs Deputy Director of

Consolidation & ors . Decided on 21.01.1976 ¥ AT I I = fafey
a1 Jg fAgd ufaurfed fmar & fh-

Evidence Act, 1872- Section 115- Estoppel in family settlements —
Family settlement must be a bona bide one so as to resolve family
disputes and rival claims by a fair and equitable division or allotment
of properties between the various members of the family. It must be
voluntary and should not be induced by fraud, coercion or undue
influence.

Family settlement—The family settlement must be a bona fide one so
as to resolve family disputes and rival claims by a fair and equitable
division or allotement of properties between the various members of
the family. (2) The said settlement must be voluntary and should not
be induced by fraud, coercion or undue influence; (3) The family
arrangements may be even oral in which case no registration is
necessary; (4) It is well settled that registration would be necessary
only if the terms of the family arrangement are reduced into writing.
Here also, a distinction should be made between a document
containing the terms and recitals of a family arrangement made under
the document and a mere memorandum prepared after the family
arrangement had already been made either for the purpose of the
record or for information of the court for making necessary mutation.
In such a case the memorandum itself does not create or extinguish
any rights in immovable properties and therefore does not fall within
the mischief of Section 17 of the Registration Act and is, therefore,
not compulsorily registrable; (5) The members who may be parties to
the family arrangement must have some antecedent title, claim or
interest even a possible claim in the property which is acknowledged
by the parties to the settlement. Even if one of the parties to the
settlement has not title but under the arrangement the other party
relinquishes all its claims or titles in favour of such a person and
acknowledges him to be the sole owners, then the antecedent title
must be asssumed and the family arrangement will be upheld and the
Courts will find no difficulty in giving assent to the same; (6) Even if
bona fide disputes, present or possible, which is fair and equitable the
family arrangement is final and binding on the parties to the
settlement.
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