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Decided on -   01/07/2024 
Duration   -  08Y/04M/00D

==========================================================
IN  THE  COURT  OF  4th  ADDITIONAL SENIOR CIVIL

JUDGE,AT VADODARA.
==========================================================

Special Summary Suit No.16/2016
 
                                  Exh-  

Plaintiff   Age         Occupation
Jagdishbhai Ambalal Patel     50           Business
Resi. at: D-141, Shreepad Nagar,
V.I.P.Road, Vadodara.

Versus

Defendantf
Sachin Gaganchandra Dasondi       --- ----
Resi. at: House No. 50, Nizampura,
Pensionpura,
Vadodara.

Appearancef-
========================================

 The Learned Advocate Mr. D.N.Parikh for the plaintif
 The Learned Advocate Mr. B.S.Pancholi Defendant 

========================================

Subjectf    Suit for Recovery of Rs.14,00,000/- Under Order
   37  of the Civil Procedure Code, 1908

-f JUDGMENT f-

(1) The present suit  has been fied by the piaintif against the

defendant for recovery of Rs.14,00,000/- under Order 37 of

the Civii Procedure Code, 1908. 
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The short facts of the suit summarized as underf

(1.1) The  piaintif is  residing  at  above  mentioned

address  in  cause  titie  and  maintain  his  famiiy.  The

defendant  doing  suppiy  of  miik  door  to  door  and

coiiecting  Miik  from piaintif Miik  center  or  another  Miik

center, hence the piaintif knows the defendant.

(1.2) In the year 2015 the defendant got set back in

share  market  and  he  in  need  of  money  and  to  pay  the

said  ioss,  partiy  of  Rs.  14,00,000/-  he  had  taken  the

money  from the  piaintif and  he  assured  that  he  wouid

pay the said money within 15 days. But the defendant did

not paid the said amount in time iimit and the defendant

had issued a Promissory Note and he had issued diferent

cheques  as  detaiied  beiow  (1)  Cheque  No.062215  of

Rs.8,25,000/-, (2) Cheque No.062216 of Rs.2,00,000/-, (3)

Cheque  No.062217  of  Rs.2,40,000/-,  (4)  Cheque  No.

106499 of Rs. 75,000/- of Union Bank of India, Waghodia

Road  Branch,  Vadodara  and  (5)  Cheque  No.214854  of

Rs.60,000/-  of  Indian  Oversea  Bank,  Waghodia  Road

Branch,  Vadodara  in  favour  of  piaintif.  Further  he

ensured that, on depositing the said Cheques in the Bank

at the mentioned date the said cheques wiii be honoured.

(1.3) That  on  01/02/2016  he  deposited  the  Cheque

No.062215  of  Rs.8,25,000/-  in  Bank  of  India,  Kareiibag

Branch,  Vadodara  and  said  cheque  returned  on

02/02/2016 with endorsement of "Funds Insufcient". On

12/02/2016  he  deposited  the  Cheque  No.062216  of

Rs.2,00,000/-  in  Bank  of  India,  Kareiibag  Branch,

Vadodara  and  said  cheque returned  on 15/02/2016 with
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endorsement  of  "Funds  Insufcient".  On  17/02/2016  he

deposited the Cheque No.062217 of Rs.2,40,000/- in Bank

of  India,  Kareiibag  Branch,  Vadodara  and  said  cheque

returned  on  18/02/2016  with  endorsement  of  "Funds

Insufcient".  Thenafter  on  15/02/2016  he  deposited  the

Cheque  No.  106499  of  Rs.75,000/-  in  Bank  of  India,

Kareiibag Branch, Vadodara and said cheque returned on

16/02/2016 with endorsement of "Funds Insufcient" and

thenafter  on  15/02/2016  he  deposited  the  Cheque

No.214854  of  Rs.60,000/-  in  Bank  of  India,  Kareiibag

Branch,  Vadodara  and  said  cheque  returned  on

16/02/2016 with endorsement of "Funds Insufcient".

(1.4) Hence  the  piaintif had  caiied  the  defendant

and said that aii  the cheques were returned unpaid with

endorsement of "Funds Insufcient" and said to repay his

amount but the defendant had gave evasive and insoient

repiy  and  stated  that  money  wouid  not  be  paid  and  do

whatever you want.

(1.5) That,  on  13/02/2016  the  piaintif had  issued

Demand Notice for  an amount of  Rs.8,25,000/-  and said

Notice  returned  unserved  with  postai  endorsement.

Thereafter on 24/02/2016 one another Demand Notice for

remaining other cheques was issued to the defendant but

the defendant had not paid  the said  amount.  Hence the

piaintif has fied the present suit under Section 37 of The

Civii Procedure Code, 1908 to get back an amount of Rs.

14,00,000/- from the defendant.
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(1.6) Cause of Actionf

  The cause of action arose, when the defendant had

taken Rs.  14,00,000/-  from the piaintif,  for this  due the

defendant  had  issued  fve  cheques  in  favour  of  piaintif

and on due date when the piaintif deposited the cheques

in  the  Bank  and  said  cheques  returned  unpaid  with

endorsement of "Funds Insufcient" and the piaintif had

issued  Demand  Notice  on  13/02/2016  and  24/02/2016,

which were returned unserved.

(1.7)  Jurisdictionf

 This  Court  has  jurisdiction  to  try  and  decide  this

suit,  because  the  piaintif and  defendant  are  resided  in

Vadodara, cheques are of Vadodara City, hence this Court

has jurisdiction to try and decide this suit.

(1.8)  Prayerf

(a)  That,  a  decree  for  Rs.14,00,000/-(Rupees  Forteen

Lakhs  Oniy)  may  piease  be  awarded  in  favour  of

Piaintif against  the  Defendant  as  per  issuance  of

Promissory  Note  and  Five  cheques  i.e.  Cheque

No.62215  of  Rs.8,25,000/-  dtd.31.12.2015,  Cheque

No.62216  of  Rs.2,00,000/-  dtd.  12.02.2016,  Cheque

No.62217  of  Rs.2,40,000/-  dtd.17/02/2016,  Cheque

No.106499  of  Rs.75,000/-  dtd.15/02/2016,  Cheque

No.214854  of  Rs.60,000/-  dtd.15/02/2016,  totai

recovery of Rs.14,00,000/- and aiso to get decree to

the efect that in case of defauit for making payment

from  the  side  of  the  defendant,  then  it  wiii  be

recovered  from  the  movabie  and  immovabie

properties of the defendant. 
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(b) Interest  on  the  amount  of  Rs.14,00,000/-  from  the

date  of  the  suit,  tiii  reaiization  of  the  amount  may

aiso be awarded.

(c) Any other just and proper reiief may aiso be awarded

in favour of Piaintif.

(2) In  this  case,  even  though  duiy  service  of  summons,  the

defendant neither appeared nor fied any appiication nor

any  Ld.  Advocate  appeared  on  his  behaif,  therefore  in

absence of the defendant, my Ld. Predecessor judge had

passed  an  exparte  judgement  vide  Ex.30  against  the

defendant on 30/04/2016 and accordingiy Decree had aiso

issued in favour of the piaintif.

(2.1)    According to the judgment, the piaintif fied

the  Execution  Petition  no.  11/2016  in  this  connection,

court has passed the order beiow Exhibit 15 and stay the

proceeding  subject  to  deposit  Rs.17,00,000/-  within  30

days  from  the  date  of  the  order  and  aiso  order  passed

beiow Exhibit 34 which was aiiowed by this Court. Against

being aggrieved and dissatisfed with the aforesaid order

passed by this Court vide Ex.34 and order beiow Exhibit-

15 passed in Sp.  Summary Suit  No.11/2016,  the piaintif

had fied a Revision Appiication No.219/2017 & 251/2017

before  the  Hon’bie  Gujarat  High  Court  and  in  both  the

revision appiications, on dtd.04/09/2017 the Hon’bie High

Gujarat  Court  had  passed  an  order  the  Triai  Court  shaii

hear  and  summons  for  judgment.  Therefore  the

proceedings of the present suit is continued.
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(3) Then  after,  the  defendant  has  fied  an  appiication  for

Leave for defence vide Ex.39 and stated that the present

summary  suit  fied  by  the  piaintif is  totaiiy  faise,

frivoious, iiiegai and not maintainabie, hence deserves to

be dismissed.   Further stated that as per the suit  ciaim,

the  piaintif has  not  fied  any  documentary  evidence

before  the  Hon’bie   Court  which  shows  that  the  piaintif

had made transaction with the defendant and aiso as per

the  Income  Tax  Act,  there  cannot  be  any  transaction  in

cash beyond the iimit of Rs.20,000/-. However the piaintif

had  made  statement  in  the  suit  that  the  defendant  had

taken the amount of Rs.14,00,000/- in piecemeai from the

piaintif due  to  ioss  of  shares,  but  not  produced  any

cogent and concrete documentary  evidence and there is

no any pieadings with regard to howmany amount he had

paid  to  the  defendant  in  piecemeai.  Further  the  piaintif

had not duiy served the demand notice to the piaintif at

his residentiai address.

(3.1) Further  stated  in  respect  of  the  cheque

mentioned in Para 2 of the suit,  as the defendant was in

need  of  money,  the  said  cheques  were  taken  by  the

piaintif from the defendant for the ioan to be taken from

the  Bank  as  a  security  and  in  this  way  taken  biank

cheques  from  the  defendant  with  his  sign.  But  the

defendant  did  not  understand  the  fraud  tactics  adopted

by the  piaintif and  iastiy  in  the  year  2015,  the  piaintif

stated to the defendant that the bank had denied to give

the ioan due to insufciency of earning and toid that he

wiii  returned  the  cheques.  However  he  had  misused  the

said cheques and fied the present suit on the basis of the
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said  cheques,  therefore the suit  of  the piaintif is  totaiiy

faise, fabricated and iiiegai and deserves to be dismissed.

(3.2) Further  stated  that  as  per  the  statement

mentioned  in  Para  1  of  the  suit  that  the  defendant’s

economic  condition  was  not  good  and  he  was  suppiying

miik door to door and miik center, then how can he invest

such a huge amount in shares, it is a triabie issue. Further

stated that the piaintif had not made ciarity with regard

to which date, which month and on which diferent dates

and for what reason and why, he had paid the amount of

Rs.14,00,000/-  to  the  defendant,  which  is  aiso  a  triabie

issue.  Further  the  said  transaction  was  made  in  cash,

which is aiso a triabie issue.  

(3.3)    Further stated that whether the piaintif had taken

any  cheques  or  promissory  note  with  respect  to  the

amount  paid  to  the  defendant  which  is  aiso  one  of  the

triabie  issue.  Aiso  the  piaintif has  any  iicense  to  give

such huge amount as ioan to the defendant is aiso one of

the triabie issue. Thus, iooking to the reciprocai theory, it

is  necessary  to  prove  by  ieading  evidence  which  shows

that  the piaintif had paid the amount  to  the defendant.

However,  the  piaintif had  not  iead  any  evidence  in  the

present  suit,  which  is  aiso  a  triabie  issue.  Hence,  he

prayed  to  aiiow the  Leave to  defence  appiication,  which

was aiiowed by this Court on dtd.20.02.2019.

(4) After  considering  the  pieadings  of  both  the  parties,  my

predecessor judge has framed the issues vide Exhibit-66.

1. X]  JFNL  ;FlAT  SZ[  K[  S[4  JFNLV[  5|lTJFNLG[  CFYpKLGF  TZLS[  K]8S

K]8S ~FP !$4__4___qv sV\S[ ~l5IF RF{N ,FB 5]ZFf VF5[, K[m
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2. X]  JFNL  ;FlAT  SZ[  K[  S[4  5|lTJFNLV[  JFNLGL  AFSL  ,[6L  ZSD  ~FP

!$4__4___qv  sV\S[  ~l5IF  RF{N  ,FB  5]ZFf  GL  R]SJ6L  5[8[

5|MDL;ZL  GM8  ,BL  VF5[,  K[  T[DH  NFJF  5[ZFvZ  GL  lJUTGF  5F\R

R[SM ,BL VF5[, K[m

3. X] JFNL ;FlAT SZ[ K[ S[4 5|lTJFNLV[ JFNLGL AFSL ,[6L ZSDGL R]SJ6L 5[8[

JFNLG[  VF5[,  5F\R[I  R[SM  NFJF  VZHLGF  5[ZFv$  GL  lJUT  VG];FZ

J6:JLSFIF" 5ZT OZ[, K[m

4. X] JFNL DF\uIF D]HAGL NFN D[/JJF CSSNFZ K[m

5. X] C]SD VG[ C]SDGFD]m

(5) My fndings on the above issues are as under:

1. In afrmative.

2. In afrmative.

3. In afrmative.

4. In afrmative.

5. As per fnai order

(6) The  piaintif has  produced  foiiowing  orai  as  weii  as   

documentary evidence to prove his case.

Oral Evidence f-

Sr.

No.

Exh.

No.

Particular

1 67 Deposition  of  the  Piaintif Jagdishbhai

Ambaiaibhai Patei 

2 90 Witness  No.2-  Venita  Saiodiya,  Authorized

Ofcer of Indian Overseas Bank

3 95 Witness  No.3  –  Chaitnya  Sureshchandra

Pandya, Authorized Ofcer of IDBI Bank
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Documentary  Evidence f-

Sr.
No.

Exh.
No.

Particular

1 69 Originai Cheque No.062215 of I.D.B.I. Bank
dtd. 31.12.2015 issued by the defendant  

2 70 Originai  Return  Memo  of  the  aforesaid
cheque dtd.02.02.2016

3 71 Originai Cheque No.062216 of I.D.B.I. Bank
dtd. 31.12.2015 issued by the defendant  

4 72 Originai  Return  Memo  of  the  aforesaid
cheque dtd.15.02.2016

5 73 Originai Cheque No.062217 of I.D.B.I. Bank
dtd. 31.12.2015 issued by the defendant 

6 74 Originai  Return  Memo  of  the  aforesaid
cheque dtd.18.02.2016

7 75 Originai Cheque No.062217 of I.D.B.I. Bank
dtd. 31.12.2015 issued by the defendant 

8 76 Originai  Return  Memo  of  the  aforesaid
cheque dtd.16.02.2016

9 77 Originai  Cheque  No.214854  of  Indian
Overseas  Bank  dtd.  15.02.2016  issued  by
the defendant 

10 78 Originai  Return  Memo  of  the  aforesaid
cheque dtd.16.02.2016

11 79 Copy  of  Promissory  Note  issued  by  the
defendant  in  favour  of  the  piaintif dtd.
12.12.2015

12 80 Xerox  copy  of  notice  dtd.  13.02.2016
issued  by  the  piaintif through  his  Ld.
Advocate against the defendant 

13 81 Originai  Registered  A.D.Post  for  notice
served to the defendant dtd.15.02.2016

14 82 Originai  seaied  cover  for  notice  unserved
to the defendant dtd.16.02.2016

15 83 Xerox  copy  of  notice  dtd.  24.02.2016
issued  by  the  piaintif through  his  Ld.
Advocate against the defendant 
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16 84 Originai  Registered  A.D.Post  for  notice
served to the defendant dtd.25.02.2016

17 85 Originai  Acknowiedgment  for  notice  duiy
served to the defendant dtd.26.02.2016

18 92 Cheque  Leaf  Status  Inquiry  and  Account
Ledger Inquiry

19 93 Account  Opening  Form  of  Sunita  Sachin
Dasondi

20 94 KYC  Form of Account Opening Form 

21 97 Cheque Leaf Status Inquiry 

22 98 Xerox copy of Specimen Signature 

23 99 Account Opening Checkiist

24 100 Transaction Inquiry

25 101 Ciosing Pursis dtd. 21.12.2021

(7) The defendant  has produced foiiowing orai  as  weii  as   

documentary evidence to prove his case.

Oral Evidence f-

Sr.

No.

Exh.

No.

Particular

1 107 Deposition  of  the  defendant  Sachin

Gaganchandra Dasondi
 

  The defendant has fied Ciosing pursis vide Exh. 110. 

(8) Arguments of the Plaintif f- 

The Ld. Advocate of the piaintif has submitted written

arguments vide Ex.112, which are taken into consideration.

He has reiterated the same facts as mentioned in the piaint as

weii  as  deposition  in  form of  Afdavit  of  the piaintif.  Aiso

stated  iooking  to  the  case  record,  evidence  produced  on

record, depositions and cross examinations, the piaintif has
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succeeds to prove the case in his favor, therefore the piaintif

is entitied to get the reiief as prayed for.

(9) Arguments of the Defendant f- 

Per  contra,  the  Ld.  Advocate  of  the  defendant

vehementaiy  argues  that  the  present  suit  is  fied  by  the

piaintif for  recovery  of  Rs.14,00,000/-  from  the  defendant

under Order 37 of CPC. First of aii, he argued that the matter

was exparte decided and after the order of the Hon'bie High

Court the matter is remand back and matter was reopened

and the defendant has fied ieave to defence vide Ex.39. As

per the say of the piaintif that he has ient the amount to the

defendant, but there is no evidence on record on which date,

which year and which time and in whose presence the said

amount has been iend by the piaintif to the defendant. They

have aiso reiied upon the section 68 & 69 of the Income Tax

Act. Aiso they argued that the piaintif has borrowed the said

money from which person, who was aiso not examined. There

is no evidence of parier.  Aiso notice has served to another

address.  They have took a defence that  the cheques  were

issued in connection of passing the ioan and biank cheques

were taken by the  piaintif and misused the  said  cheques.

Aiso  he  admitted  in  cross  examination  to  produce  the

documents and he had not produced the same. Aiso in the

cross examination, the piaintif has been asked that  on which

company’s share, did the defendant have ioss and the piaintif

has not know the said fact. There is no any pieading in whose

presence the cheque has been given, aiso not stated in his

evidence, diferent two notices has been given. Aiso the name

of the Surekhaben frst to introduce in evidence, such person

has  not  being  examined.  Therefore  cross  examination  and
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entire  record,  the  piaintif has  faiied  to  prove  his  case

therefore requested to reject the suit of the piaintif. 

-fREASONSf-

(9) Above issues are inter-reiated and inter-connected with each

other  and  the  burden  to  prove  aii  the  issues  iies  on  the

piaintif, as the present suit is proceeded exparte, therefore, it

is desirabie to discuss above said issues together for sake of

convenience and hence, discussed together.

For Issue No.1

For the burden of proving the issue No.1 to 4 are caste upon

the  piaintif and  in  support  of  his  ciaim,  he  has  given  his

deposition  on  oath  vide  Ex.67  and  produced  documentary

evidence vide Ex.69 to Ex-85. 

The  present  suit  has  been  fied  by  the  piaintif as  a

summary suit on the basis of cheques as weii as promissory

note. Here is the piaintif has fied his deposition vide Ex.67, in

his deposition, he is categoricaiiy stated that he has given the

amount  of  Rs.14,00,000/-  in  piecemeai  to  the  defendant.

Against  this  defendant  had  issued  the  cheques  as  weii  as

promissory note which is produced on record vide Ex.69 to

Ex.79.  Aiso  the  defendant  has  asked  the  question  to  the

piaintif that from which bank, do you have given the amount

to the defendant, the answer was given by the piaintif that aii

amount given through the cash. Aiso he stated that he had

given the amount  four  to  fve piecemeai.  Aiso  piaintif has

given  the  demand  notice  to  the  defendant,  aii  these

documents cieariy estabiished that the piaintif has given the

amount  by way of  piecemeai,  therefore the defendant  had
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issued the cheque as weii  as promissory note,  without any

transaction  no  one  can  issue  any  vaiaubie  documents  in

favour  of  any  person.  The  defendant  do  not  estabiished

during the cross examination that he has not borrowed the

amount from the piaintif. Therefore the answer of Issue No.1

is in afrmative.  

For Issue No.2

For the burden of proving the issue No.2 is caste upon the

piaintif and  in  support  of  his  ciaim,  he  has  given  his

deposition  on  oath  vide  Ex.67  and  produced  documentary

evidence vide Ex.69 to Ex-85. 

Looking  to  the  documentary  evidence  vide  Ex.69  to

Ex.79 which shows that three cheques dtd. 31/12/2015 drawn

on  IDBI  Bank  A/c.  No.10061040000420909,  i.e.  Cheque

No.62215  of  Rs.8,25,000/-,  Cheque  No.  62216  of

Rs.2,00,000/-,  Cheque  No.62217  of  Rs.2,40,000/-  and  one

cheque No. 106499 of Rs.75,000/- dtd. 15/02/2016 drawn on

the Union Bank of India from the A/c. No. 534202010025063

and one cheque no. 214858 of Rs.60,000/- dtd. 15/02/2016

drawn  on  the  Indian  Overseas  bank  from  the  A/c.

No.239101000000639 were issued by the defendant in favour

of piaintif and the same were returned with an endorsement

of Funds Insufcient and One promissory note dtd. 12/12/2015

issued by the defendant in favour of the piaintif. Now, iooking

to the cross examination of  the defendant  vide Ex.107,  he

cieariy admits that he has a various bank accounts iying in

the Union Bank of India, I.D.B.I. Bank and Federai Bank. He

had shown Ex.75 which is the cheque of Union Bank of India

and he admit his signature on that cheque and aiso stated

that he has not know whether the said Account of Union Bank
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of India is at present running or not and he voiuntariiy stated

that since iast 10 years, he had not doing any transaction on

the said account. Further he has shown Ex.77, which is the

cheque of Indian Overseas Bank and he admit his signature

on  that  cheque  which  was  drawn  from  the  A/c.  No.

23910100000639.  He  aiso  stated  that  in  Indian  Overseas

Bank, he has three account, one in the name of him, second

in the name of his wife and third in the name of his chiidren

and as his wife is iiietrate and his son’s account aiso operate

with his signature, in this way, he operate aii the accounts.

Now  iooking  to  the  produced  documentary  evidence,  it  is

transpires on the record that  he had issued the cheque in

favour  of  the  present  piaintif during  the  course  of  cross

examination, he has not estabiished that he has not given the

cheques to the piaintif. On perusai of Promissory note which

is produced vide Ex.79, which was aiso signed by the present

defendant  on  revenue  stamp,  therefore  it  is  cieariy

estabiished  that  some transactions  was  there  between  the

parties, therefore the defendant had executed the cheques as

weii  as  promissory  note.  In  present  scenario,  no  one  can

without any transaction can issue any vaiaubie documents in

favour  of  any  person.  Therefore  it  beiieves  that  the

transaction has been made between the parties and in this

regard,  the  document  executed  in  favour  of  the  piaintif.

Another aspects is  that  in this  connection,  the piaintif has

aiso cross examined one witness Vinita Saiodiaya, authorized

ofcer  of  the  Indian  Overseas  Bank  vide  Ex.90.  She  has

produced documentary evidence vide Ex.91 to Ex.94, which

shows that A/c. No.239101000000639 is in the name of Sunita

Sachin Dasondi and vide Ex.91 the bank had issued a Cheque

Book  of  10  cheque  starts  with  cheque  No.  214851
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dtd.24/06/2013 and aiso submitted a Bank Statement which

shows  that  Cheque  No.  214854  was  returned  on

dtd.16/02/2016  due  to  fund  insufcient.  She  has  aiso

submitted Bank Account Opening Form, which shows that the

said account on the name of Sunita Sachin Dasondi oniy and

no any other joint account hoider. She has aiso admits that

the cheque book was issued in the year 2013 and vide Ex.94

is the specimen signature of Account hoider Sunitaben, whiie

signature on cheque issued and signed by the defendant vide

Ex.77, therefore there is a signature difer from the account

hoider of Ex.94. Therefore, it is estabiished that he knows that

the account of his wife on the said bank, but he knowingiy

himseif  signed  the  said  cheque,  hence,  there  was  a  gross

negiigency on the part of the defendant. The piaintif has aiso

cross  examined  another  witness  named  Chaitnya

Sureshchandra Pandya, Authorized ofcer of IDBI Bank vide

Ex.95  aiong  with  documentary  iist  vide  Ex.96.  Taking  into

consideration, the documents produced on record vide Ex.97

is the cheque book issued by the bank for the Account No.

1006104000042909  and  vide  Ex.98  is  the  document  of

specimen signature of Sachin G Dasondi and vide Ex.99 is the

account opening form of Account Hoider and KYC Documents

and Vide Ex.100 is the Account Statement from dt.24/11/2015

to dt.13/12/2016, which cieariy shows that in the year 2013

the bank had issued a cheque book vide Ex.97 and above

mentioned three cheques were dishonoured in the year 2016.

During  the  cross  examination,  the  defendant  has  not

estabiished that he has not given the promissory note as weii

as cheques. 

On perusai of entire orai as weii as documentary

evidence produced on record and as discussed above cross
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examination of the defendant vide Ex.107, the defendant has

cieariy  admitted his  signature  on the  cheques,  which  were

issued by him for  the due amount  of  Rs.14,00,000/-  taken

from the piaintif in piecemeai. Aiso taking into consideration

the contention of  Leave to defence fied by the defendant,

which is a mere deniai of the suit and as per the aiiegation

ieveiied by him, he has not produced any rebuttai evidence to

prove his defence. On perusai of case record, the defendant

aiieged that the piaintif had misued the biank cheques issued

by him for taking ioan, but in this regard, the defendant had

not initiated any iegai proceeding for getting back the said

cheques from the possession of the piaintif or fied any poiice

compiaint or FIR for iost the said cheques. After consideration

of  orai  as  weii  as  documentary  evidence,  it  is  cieariy

estabiished that  the  defendant  has  given the cheques  and

promissory  note  for  due  amounts.  Hence,  the  piaintif is

succeeds to prove the Issue No.2 in his favour, therefore, I

answer Issue No.2 is in Afrmative. 

For Issue No.3

To  prove  this  issue  No.3  is  caste  upon the  piaintif and  in

support of his ciaim, he has given his deposition on oath vide

Ex.67  and  produced  documentary  evidence  vide  Ex.69  to

Ex-85. 

The piaintif has fied his deposition vide Ex.67, in his

deposition, he is categoricaiiy stated that he has given the

amount  of  Rs.14,00,000/-  in  piecemeai  to  the  defendant.

Against this, the defendant had issued the cheques as weii as

promissory note which is produced on record vide Ex.69 to

Ex.79.
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 Taking  into  consideration  the  documentary  evidence

vide Ex.69 to Ex.79 which are the cheques aiong with return

memo.  It  is  cieariy  estabiished  that  the  cheques  were

returned due to insufciency of funds. Furthermore, it is found

on  record  during  the  course  of  examination  that  after

returning  of  the  cheque  he  has  fied  the  compiaint  under

Section 138 of  NI  Act,  but here is  no any compiaints  were

produced on record. Aiso the piaintif has examined the two

witness  of  the  diferent  Bank  vide  Ex.90  as  weii  as  Ex.95,

both  the  witnesses  stated  that  the  cheques  were  returned

with  the  reason  funds  insufcient,  therefore  it  is  cieariy

estabiished  that  the  cheques  were  returned  due  to

insufciency  of  fund.  After  considering  the  orai  as  weii  as

documentary evidence, it is cieariy estabiished that the said

cheques  were  returned  due  to  insufcient  fund,  therefore

piaintif succeeds to prove Issue No.3. 

Furthermore, iooking to the bank statement produced on

record, it cieariy reveais that the said cheques were returned

due to insufciency of fund. Aiso here in this case, this court

has noted that the A/c. No. 239101000000639 of the Indian

Overseas Bank is in the name of Sunita Sachin Dasondi oniy,

even  though  the  cheque  No.  214854  of  Rs.60,000/-  was

issued and signed by Sacin Dasanodi and said cheque was

aiso dishonoured due to insufciency of fund, therefore it is

observed that the bank has aiso negiigent whiie checking the

specimen signature of  drawer of the cheque,  as the return

memo of cheque is due to fund insufcient oniy. Therefore,

this  court  has  frmiy  beiieves  on  the  orai  as  weii  as

documentary evidence produced on record by the piaintif and

cross examination of the authorized ofcers of the bank as

weii as ciear admission from the side of the defendant with
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regard to the signature on the cheque ieads to prove the case

of the piaintif that the defendant had issued fve cheques as

mentioned in para 2 of the piaint. Hence, I answer Issue No. 3

in Afrmative. 

Issue No.4 

So far as concerned the Issue No.4, this court has given

the  answer  of  Issue  No.  1  to  3  are  in  afrmative,  now

considering  the  orai  evidence  on  record  produced  by  the

piaintif as weii as defendant, the defendant has stated that

he  wants  to  examined  the  one  person  Surekhaben,  but

afterward they have not examined the Surekhaben as weii as

her  husband  Rakeshbhai  wherein  as  per  the  say  of  the

defendant  that  at  the  time  of  issuing  the  cheque,  he  has

serving  with  the  Surekhaben.  Aiso  he  has  stated  diferent

story in ieave to defence as weii as his orai evidence. Aiso he

stated  that  the  piaintif has  taken  the  signature  on  biank

papers,  but  the  defendant  has  not  initiated  any  iegai

proceedings against him.  On perusai of record, it is transpires

on record that once the exparte decree had aiso been passed

against the defendant and matter went to the High Court and

aiso as per the order of the Hon'bie High Court, the defendant

had deposited the amount in the Court of Rs.4,50,000/- which

is iying before the Court. Therefore, it is observed that without

any transaction no one can issue any vaiaubie documents in

favour of any person. Here is the piaintif has examined the

two bank's materiai witnesses they have cieariy deposed that

except  the  wife  of  the  defendant,  aii  the  accounts  are

maintained  by  the  present  defendant  and  cheques  were

dishonoured due to insufcient funds as weii  as promissory

note aiso being executed and signed by the defendant. Aiso
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he  has  admitted  in  his  deposition,  his  signature,  on  this

circumstance creates that some transactions has been made

between  the  parties  and  therefore  the  cheques  and

promissory  note  were  executed  and  aiso  proved  by  the

piaintif that  he  had  given  the  amount  to  the  defendant.

During the course of the cross examination, the defendant not

estabiished that he has not given the cheques as weii as not

executed the promissory note. Hence, I answer the Issue No.4

is in afrmative 

(10)As mentioned above, it is cieariy estabiished that the piaintif

is  proves  his  case by way of  orai  as  weii  as  documentary

evidence  and in  absence  of  any  rebuttai  evidence  by  the

defendant, the piaintif is entitied to get reiief as prayed for

and I passed the foiiowing fnai order in the interest of justice. 

-fORDERf-

1. The present suit fied by the piaintif is hereby aiiow.

2. The  piaintif is  entitied  to  recover  the  amount  from  the

defendant Rs.14,00,000/-. (Rupees Forteen Lakhs Oniy) with

the simpie interest of 6% p.a. from the date of institution of

the suit tiii its reaiization.

3. Decree to be drawn accordingiy.

4. Parties bear their own cost.

Signed and pronounced in the open Court today 

on the day of 1st July, 2024 at Vadodara.

Date  : 01/07/2024               [B. R. VAGHELA]
Piace : Vadodara. 4th Additionai Sr. Civii Judge 

        & A.C.J.M., Vadodara.
 UIC: GJ00993

 /R.J.Chauhan/


