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Kashinath Chanduji Shashtri Vs Haribhau Natthuji Bawanthade
2004(2) Mh.L.J. 722 3I7 —OEIOCUEET TR IdST 3. Il
faEamsy AT 3= IaTedd 379 A9 dicas 37 &, 7. --

'The object of the local investigation is not so much to collect evidence

which can be taken in Court but to obtain evidence which from its
pecuniary nature can only be had on the spot. The cases of boundary
disputes and disputes about the identity of lands are instances, when a
Court should order a local investigation under Order XXVI, Rule 9 of Code
of Civil Procedure- 12 I.C. 347 Foll. In order to determine whether there
has been an encroachment, it is always desirable to get the fields
measured by an expert and find out the area encroached upon. Oral

evidence cannot conclusively prove such an issue.

o\ gfaarest = gdia aeHE 39T OEed, gaE @suis

AmaTe A=Ay farearer f9ea 390 3. Writ  Petition No.

6700/2011 Gangaram Tagad and others Vs Sarubai Tagad and others
Il Y HWa Alefas 3Te @i, (6) Exh. 5 ie. temporary injunction
application is not yet decided. The said application is to be decided on the
basis of prima facie case. The defendant has moved the application for
appointment of Court commissioner. It is for the plaintiff to prove his own
case. If ater the evidence is recorded, the Court finds it necessary to
appoint Commissioner for proper disposal of the case, the Court at that
stage can consider the application for appointment of Court
Commissioner. It would be premature to consider the application u/s XXVI
Rule 9 of the C.P.C. at this stage i.e. prior to decision on Exh.5. It is for the
plaintiff to prove prima facie case, balance of convenience and irreparable
loss. &= Writ Petition No. 9089/2011 Ayyaz Z/o Shoukatali Sayyed and
others Versus Mohd. Moid @ Ajamatali S/o Mohd. Yasin Shaikh and
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others IM=A 27T HA Alefdsa 3Te &I, (6) The order directing

appointment of Court commissioner is discretionary one, but the said
discretion should be exercised judiciously, has to be exercised as per the

judicial norms and legal principles.

(7) It is trite law that the commissioner can not be appointed for

collecting the evidence.
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CERTIFICATE

I affirm that the contents of this P.D.F. File
Order/Judgment are same word to word, as per the original
Order.

Name of the Stenographer : Rohan S. Koshti (L.G.)
Name of court : Jt.C.J.J.D.& JMFC, Risod.
Date : 28.03.2022

Order signed by the
Presiding Officer : 28.03.2022

Order uploaded on : 28.03.2022
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