
fu;fer fnok.kh nkok   100@2021
fot; fo- izYgkn
CNR NO. MHWS080014952021

fu'kk.kh dze akd 27 [kkyhy vkns'k

01- lnjpk  vtZ  oknhus  nkok  feGdrhps  ikg.kh@rikl.kh

dj.;kdkeh  U;k;k;yhu vk;qDr use.kqdhlkBh vkns'k 26 fu;e 9 fnok.kh

izfdz;k lafgrk uqlkj fnysyk vkgs- lnj vtkZoj izfroknh dz- 1 rs 4 ;kauh

vtkZP;k ikBhekxs Eg.k.ks nsmu fojks/k n'kZfoysyk vkgs- 

02- -  vtkZnkj@oknhP;k dFkukuqlkj oknhus izLrqr nkok fujarj eukbZ

gqdweklkBh nk[ky dsyk vkgs- xV dz- 27 e/khy 0 gs- 67 vkj iSdh  20

X 25  ,dw.k  300  pkS-Qq-  [kqyh  tkxk  gh  oknhus  Jh  jruukFk  egkjkt

laLFkku ;kaP;kdMqu HkkM;kus  djkjkoj ?ksrysyh gksrh  o vkgs-  R;koj oknh

i=kps 'ksM mHkk:u ^gkWVsy jktŝ  ukokus gkWVsypk O;olk; rks pkyfor vkgs-

lnj laLFkku o oknh ;kaP;kr dks.krkgh okn ukgh- i.k  izfroknhus fnukad

07@08@2021 jksth nqikjP;k lqekjkl nkok feGdr o i=kps 'ksM dk<wu

Vkd.;kph  /kedh  fnyh  o  oknhl  ekjgk.k  dsyh-  R;kvuq”kaxs  iksyhl

LVs'kuyk ,u-lh- fjiksVZ oknhus fnyk gksrk- 

03-  oknhps  iq<s  vls  dFku  vkgs  dh]  izfroknhus  oknhpk  nkok

feGdrhojhy rkck  ukdkjysyk vkgs-  nkok  feGdrh iklwu lk/kkj.k  100

feVj varjkoj izfroknhus xV ua- 27 e/;s ?kjkps cka/kdke dsyss vkgs o R;kph

xzkeiapk;ryk  uksan  vkgs]  gh  ckc  izfroknhus  yiowu  Bsoyh  vkgs-  oknhus

nkO;kr  n'kZfoysY;k  prqZ%flek  R;kauh  ?ksrysY;k  feGdrhP;k  vkgsr  vls

izfroknhps  Eg.k.ks  vkgs-  oknhps   iq<s   vls   dFku vkgs  dh]  izfroknhus

[kjsnh ?ksrysyh tkxk o R;kP;k prqZ%flek g;k osxG;k vkgsr o R;koj nkok

feGdrhiklwu 100 QqV varjkoj cka/kdke dsys vkgs- R;kaps iq<s vls dFku

vkgs dh] nkok izyafcr vlrkauk ^vkgs rh ifjLFkrh dk;e Bso.;kpk* vkns'k

oknhus  fnysY;k vtkZoj U;k;ky;kus  dsysyk vkgs-  lnj vkns'k  vfLrRokr
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vlrkauk  izfroknhus  oknhyk nkok  feGdrhrwu csn[ky dj.;kP;k  mnns'kkus

gkWVsyP;k i=kps 'ksM mpdVwu tslhch e'khuP;k lgk;kus eq:e Hkjysyk vkgs-

R;kvuq”kaxs lq/nk iksyhl LVs'kuyk fjiksVZ fnysyk gksrk- oknhus izfroknhP;k lnj

d`R; vuq”kaxs QksVks nk[ky dsys vkgsr- nkok feGdrhps usedh fLFkrh ¼Exact

Position½ n'kZfo.;klkBh U;k;k;yhu vk;qDr use.kqd dj.ks vko';d vkgs-

vtZ ukeatqj dsY;kl oknhps iS'kkps Lo:ikr Hk:u u fu?kukjs uqdlku gks.kkj

vkgs- 

04- izfroknhus R;kaps Eg.k.ks vtkZP;k ikBhekfxy cktwl nsmu vtkZl

fojks/k  n'kZfoyk  vkgs-  R;kauh  vls  Eg.k.ks  ekaMyss  vkgs  dh]  oknhpk  vtZ

dk;n;kP;k rjrqnhr cl.kkjk ukgh- okn feGdrh'kh oknhpk dks.krkgh gDd

laca/k ulqu okn feGdr gh izfroknhP;k rkC;kr vkgs- izLrqr izdj.k fu-dz-

05 P;k lquko.khlkBh izyafcr vlrkauk izLrqrpk vtZ nk[ky dsyk vlqu

izLrqr izdj.kke/;s iqjkos xksGk dj.;kP;k okbZV gsrqus oknhus gk vtZ fnysyk

vkgs- izLrqr nkok oknhus dk;e fujarj eukbZ gqdwekdfjrk nk[ky dsysyk vkgs-

lcc vtZ ukeatwj djkok v'kh fouarh dsyh vkgs- 

05-  oknh o izfroknh ;kaps dFku o Eg.k.ks ;k o#u [kkyhy eqnns

ek>s fopkjkFkZ mifLFkhr gksrkr- o eh R;kojhy ek>s fu”d”kZ R;k[kkyh uewn

dsysY;k dkj.kfeekalk o#u ukasnoys vkgsr-

v-

dz-

e qnnk fu”d”kZ

01 lnj  izdj.kkr  LFkkfud  pkSd'kh  dfjrk

(Local   Inspection)  U;k;ky;hu  vk;ksx

use.ks xjtsps vkgs dk;\ 

ukgh

02 vkns'k dk; \ vtZ  ukeatwj  dj.;kr

;srks- 
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dkj.kfeek alk

06- oknh o izfroknhpk ;qDrhokn ,sdyk- R;kauh R;kaps vtZ o Eg.k.ks

vuqlkj ;qfDrokn dsyk- oknhP;k orhus ekuuh; eqacbZ mPp U;k;ky;kP;k R

Kashinath   Chanduji   Shashtri   Vs   Haribhau   Natthuji   Bawanthade

2004(2)   Mh.L.J.   722 ;k  U;k;fu.kZ;kpk  vk/kkj  ?ksryk  vkgs-  lnj

fuokM;ke/;s  ekuuh; mPp U;k;ky;kus vls er uksanoys vkgs dh]    7. ­­

'The object of the local investigation is not so much to   collect evidence

which   can   be   taken   in   Court   but   to   obtain   evidence   which   from   its

pecuniary nature can only be had on the spot.  The cases  of  boundary

disputes and disputes about the identity of lands are instances, when a

Court should order a local investigation under Order XXVI, Rule 9 of Code

of Civil Procedure­ 12 I.C. 347 Foll. In order to determine whether there

has   been   an   encroachment,   it   is   always   desirable   to   get   the   fields

measured  by   an   expert   and   find  out   the   area   encroached  upon.   Oral

evidence cannot conclusively prove such an issue. 

07 izfroknh  P;k  orhus  ekuuh;  mPp  U;k;ky;]  eqacbZ  [kaMihB

vkSjaxkckn  ;kaP;k  fuokM;koj  fHkLr  Bsoyh  vkgs-  Writ   Petition   No.

6700/2011 Gangaram Tagad and others Vs Sarubai Tagad and others

;ke/;s  vls er uksanfoys vkgs dh] (6) Exh. 5 i.e. temporary injunction

application is not yet decided. The said application is to be decided on the

basis of prima facie case. The defendant has moved the application for

appointment of Court commissioner. It is for the plaintiff to prove his own

case.   If   ater   the   evidence   is   recorded,   the  Court   finds   it   necessary   to

appoint Commissioner for proper disposal of the case, the Court at that

stage   can   consider   the   application   for   appointment   of   Court

Commissioner. It would be premature to consider the application u/s XXVI

Rule 9 of the C.P.C. at this stage i.e. prior to decision on Exh.5. It is for the

plaintiff to prove prima facie case, balance of convenience and irreparable

loss. rlsp Writ Petition No. 9089/2011 Ayyaz Z/o Shoukatali Sayyed and

others  Versus   Mohd.   Moid  @  Ajamatali   S/o   Mohd.  Yasin  Shaikh   and
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others  ;ke/;s  vls  er  uksanfoys  vkgs  dh]    (6)   The   order   directing

appointment of  Court  commissioner   is  discretionary one,  but    the said

discretion should be exercised judiciously, has to be exercised as per the

judicial norms and legal principles. 

(7)  It   is   trite   law   that   the   commissioner   can   not   be   appointed   for

collecting the evidence.

eqnnk dzek ad 1djhrk%

08- oknhps vtkZrhy dFkukuqlkj] xV dz- 27 e/; 20 X 25 ,dw.k

300 pkS-Qq- gh tkxk jruukFk laLFkku dMwu fn- 12@08@2021 P;k HkkMs

djkjukE;kuqlkj lnj djkjkiqohZ 10 o”kkZiklwu  gkWVsy O;olk;klkBh ?ksrysyh

vlqu oknh R;koj dkfct vkgs- izfroknhph [kjsnh[krkus ?ksrysyh tkxk gh

oknhP;k tkxsiklqu 100 QqV varjkoj vkgs- rsFks oknhus cka/kdke dsysys vkgs-

nkok izyafcr vlrkauk izfroknhus nkok tkxsr cny dsysys vkgsr- R;keqGs

nkO;krhy tkxsph  fuf'pr fLFkrh  (Exact  Position) ekfgrh  gks.;klkBh

U;k;ky;hu vk;ksxkph vko';drk vkgs- rj izfroknhP;k Eg.k.;kuqlkj oknh

gk lnj U;k;ky;hu vk;ksxkph use.kwd d:u iqjkok xksGk d: ikgr vkgsr- 

09 oknhus  dk;e  Lo:ih  eukbZ  gqdqe  feG.klkBh  dye  38

LisflfQd fjfyQ vWDVuqlkj  izLrqr  nkok  nk[ky dsysyk  vkgs-  izfroknhus

oknhps loZ dFku ukdkjysys vkgs- izLrqr izdj.kkrhy oknkpk eq[; fo”k; gk

nkok  feGdr  gh  dks.kkP;k  rkC;kr  vkgs  gk  vkgs-  oknh  Lor%  R;P;k

gkWVsyiklwu izfroknhPkh  tkxk gh 100 QqV varjkoj vlY;kps ueqn djrks

R;kvuq”kaxs vfHkys[kkoj Hkjtgkxhj ;sFkhy ekyeRRkk dzekad 758 pk 30 X

40 ,dw.k 1200 pkS-Qq-   tkxspk xzkeiapk;rpk uequk ua- 8 pk mrkjk o

HkkMs djkjukes nk[ky dsyk vkgsr- izfroknhusgh vfHkys[kkoj R;kus [kjsnh ?

ksrysY;k tkxsps [kjsnh[kr o eglwyph dkxni=s nk[ky dsyh vkgsr- 

10  oknh gk HkkMs djkjukE;kuqlkj nkok feGdr rkC;kr vlY;kps

lkaxrks o izfroknh gk [kjsnh[krkv/kkjs dkfct vlqu oknhus [kjsnh[krke/khy

4



izfrokhnP;k feGdrhP;k prqZ%flek nk[koqu [kksVk nkok dsyk vkgs vls lkaxrks-

nksUgh cktqps  dFku o Eg.k.kspk fopkj dsY;kl oknh o izfroknh gs  nkok

feGdr R;kaP;k Lor%P;k rkC;kr vlY;kps izfriknu djrkr- ,dnajhr izLrqr

vtkZpk fopkj dsY;kl nkok feGdrhoj dks.k rkcsnkj vkgs o nkO;k tkxsrhy

Qsjcny gs ikg.;klkBh izLrqr vtZ fnY;kps fnlqu ;srs- 

11 izLrqrpk vtZ fu- dz- 05 ojhy rkRiqjR;k eukbZ gqdwekpk vtZ

gk ;qfDroknklkBh izyafcr vlrkuk ns.;kr vkysyk vkgs- ;kfBdk.kh gs ueqn

dj.ks xjtsps okVrs dh] rkRiqjR;k eukbZgqdekpk vtZ gk ld`r n'kZfu cktwpk

fopkj d:u fuf.kZr djkok ykxsy- nksUgh cktwdMwu oknxzLr tkxsP; vuq”kaxs o

vkivkiY;k dFkukP;k iq”V;kFkZ dkxni=s nk[ky dj.;kr vkyh vkgsr- oknh

o izfroknhus  vkiyh Lor%ph dFkus o Eg.k.ks Lor%P;k ik;koj iqjkO;kP;k

vk/kkjs 'kkfcr dj.ks vko';d vkgs- R;keqGs oknhl U;k;ky;hu vk;qDrkph

use.kqd d:u vfHkys[kkoj iqjkok xksGk djrk ;s.kkj ukgh- oknh ;k vtkZOnkjs

iqjkok xksGk dj.;kpk iz;Ru djhr vlY;kpk fnlrks] R;keqGs oknkps Lo:i

fopkjkr ?ksrk U;k;ky;hu vk;qDrkph use.kqd dj.ks la;qDrhd Bj.kkj ukgh-

;kLro] izLrqr izdj.kkr U;k;ky;hu vk;qDr use.kqd dj.;kph vko';drk

l|fLFkrhr  ukgh-  vk'kk  ifjfLFkhrhr  U;k;kP;k  n`”Vhus  vtZ  ukeatwj  dj.ks

vko';d Bjsy- lcc  eqnnk dzekad 1 ph fu”d”kZ  Z^ukgh*  vls uksanfor

vkgs- 

e qnnk dzek ad 2 djhrk &

12 oj fu”d”khZr dsY;kuqlkj lnj pk vtZ ukeatwj dj.ks mfpr

gks.kkj vkgs- ;kLro eh  [kkyhy vkns'k ikjhr djhr vkgs -

vkn s'k     

vtZ ukeatwj dj.;kr ;srks-

 fn- 28@03@2022 ¼'kjn uk- xoGh½
 lg fnok.kh U;k;ky; d-Lrj fjlksM-
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CERTIFICATE

I   affirm   that   the   contents   of   this   P.D.F.   File
Order/Judgment   are   same  word   to  word,   as   per   the  original
Order.
  

Name of the Stenographer :      Rohan S. Koshti (L.G.)

Name of court :   Jt.C.J.J.D.& JMFC, Risod.

Date :  28.03.2022

Order  signed by the 
Presiding Officer : 28.03.2022

Order  uploaded on          : 28.03.2022
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