ORDER BELOW EXH. 73 I N REG DARKHAST NO. 6/ 2003.

1. Perused the application and say
Exh. 76. Heard both parties.
2. The decree hol der IS seeki ng

anendnent in the execution petition. According to
decree holder, as per the order passed in CGvil
Appl i cation No.3003/2005 in First Appeal No.1056/2003
I n Hon' bl e Bonbay Court he is naking anendnent in the
petition in respect of the anmpunt of interest to be
recovered fromthe respondent. As the said anount is
not paid by the respondent, the petitioners
constrained to nake anendnent in petition. According
to petitioner, the anmendnent is formal one and no
prej udi ce woul d be caused to the respondent.

3. Application is objected on the ground
that there is no proper reason for naking anendnent.
The prayer of petitioner in respect of advocate fee
and cost of the execution petition is not correct. As
per the earlier anmendnent carried by the petitioner,
the respondent nmade the demand of noney to the
acquiring body and deposited said anount in court on
8-8-2006. The petitioner is again seeking anmendnent
I n respect of anount of interest and advocate fee and
the cost of execution petition which was not nade by

the earlier anmendnent application. The respondent
| astly submitted to dismss the application.
4. At the outset it is to be noted that

what ever objection raised by the respondent is in
respect of nerit of the proposed anended portion i.e.
anount cal cul ated by the petitioner and sought to be
anended in the execution petition. The entitlenent of
the petitioner to recover the said anount inserted
by amendnment will be considered latter on and not at
the stage of deciding anmendnent application. In
series of judgnents the Hon'ble H gh Court observed
that the nerit of the anendnent need not be
considered at the tine of deciding application for
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anendnent . Whet her the petitioners are entitled to
recover the anount inserted by naking anendnent by
the proposed anendnent wll be considered at the

proper stage. At this stage it is to be considered
as to whether by the proposed anendnent any prejudice
woul d be caused to the respondent-State or whether
the anmendnent would change the nature of the
petition.

5. In this case, the anmendnent is sought
In respect of making calculations of the anmount of
i nterest, advocate fee and the cost of execution. |f
the anmendnent is allowed, no prejudice would be

caused to the respondent. The entitlenent of
petitioner to recover the said anount from the
respondent wll be considered at the appropriate
st age. At this stage by the proposed anendnent no
prejudi ce would be caused to the respondent.

6. It is submtted on behalf of the

respondent that the Hon'ble H gh Court stayed the
execution and therefore the amendment can not be
all owed. After perusal of the order passed in G vi
Application No.2562/2003 in | Appeal No.1056/2003
dated 23-7-2003 it appears that the operation &
| npl enentation of the judgnent & award in Land
Reference is stayed. That stay is also on certain
condi tions of making paynent in court. Therefore the
proceeding of the execution petition is not stayed
and therefore there is no bar in considering or
deci ding the application for anmendnent.

6. As | discussed above, the nerit of
the anendnent can not be considered at this stage.
The anendnent appears f or mal one and t hat

too,relating to the calculations of the anount of
Interest and the advocate fee and cost of execution
petition. Therefore +the anmendnent needs to be
all oned. Hence order.
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ORDER

i. Application is all owed.

ii. The petitioner to carry out amendnent
Wi thin stipulated period of 14 days.

Kar ad. (V. P. AVHAD)
G vil Judge, Seni or Division,
Dat ed: 28-4-2008. Kar ad.
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