ORDER BELOW EXH. 16 IN RCS NO. 157/2014
(Mohan Ramchandra Patil & ors. V/s. Jaywant Shivaji Patil)

1. Defendant has filed present application vide provisions of
Order 7 Rule 11 of the Code of Civil Procedure in which he
contended that, plaintiffs have filed present suit for specific
performance of contract based on the agreement dated
21/05/1997, however, defendant had not executed such agreement
in favour of predecessor of plaintiffs'. For the sake of moment if it is
taken as a fact that such agreement was executed, but since after
the death of predecessor of plaintiffs', they had issued notice on
27/11/2003 and asked for specific performance of contract. As such
cause of action to file present suit arose at the time of issuance of
notice and its service. However, plaintiffs have filed present suit on
28/10/2013. If all these facts are taken together it can be gathered
that suit is barred by law of limitation. So he lastly requested to
reject the plaint.

2.  Say of plaintiffs have been called. They filed their Say vide
Exh. 18 and resisted the contention of defendant. They further
contended that, fact of issuance of notice dated 27/11/2003 is yet
to be proved on merits, so also cause of action to file suit for
specific performance of contract arises when performance is refused
by other side. In this light if there contention is seen it will
definitely make clear that suit is well within limitation. Application
is filed only to prolong the matter. So they requested to reject
present application.

3. Heard both the sides at length.

4. In the light of submissions of both the parties I have gone
through relevant provisions i.e. Order 7 Rule 11 of the Code of Civil
Procedure which enumerates several contingencies in which plaint
can be rejected, such as, where plaint does not disclose a cause of
action, where it is under valued, where it is written insufficient
stamp paper and where the suit appears from the statement in the
plaint to be barred by any law. Clause 'a' and 'd' are important and
relevant in this matter. So far as Clause 'a' is concern, on going



through plaint itself it transpires that plaintiffs have disclosed the
cause of action at paragraph No. 12 of the plaint. So, that clause 'a'
would not be applicable to present case.

5. So far as Clause 'd' is concern, in order to ascertain whether
suit is barred by any law or not, we have to consider the statement
in plaint itself and not from the written statement. In this light if we
go through the plaint it appears that, plaintiffs have made it clear
that on 28/10/2013 defendant refused for performance of his part
of contract and therefore cause of action arose to file present suit. It
is true that there are some documents in support of defendant,
however, at this moment we have to decide whether suit is barred
or not from the contention in the plaint and apparently it appears
that suit is not barred by law of limitation. Whether plaintiffs have
issued said notice or not, whether there is substance in the
contention of defendant or not can be ascertained at the time of
trial. So at this moment there appears no substance in the
contention of defendant. Therefore, application is rejected.

Sd/-xxx
Islampur (Suhas P. Bhosale)
Date 09/12/2015 IV Joint Civil Judge Junior Division,

Islampur
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