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IN THE COURT OF JUDGE, LABOUR CORT, BHANDARA.
(Presided over by : F.K. Shaikh)

REFERENCE (IDA) CASE No. 01/2022. Exh. No. O-3

ADJUDICATION BETWEEN

Primatsingh Mahipalsingh Chandel,
Aged 42 years, Occu. Ex-employee,
R/o0. Manohar Chowk, Gondia. @~ ..... PARTY NO. 1

AND

Divisional Controller,
Maharashtra State Road Transport Corporation
Division Office, Nagpur Road, Bhandara. ..... PARTY NO. 2

APPEARANCES : Shri. S. A. Nerkar Advocate for Party No. 1.
Shri. P.M. Nichakawade Advocate for Party No. 2.

JUDGMENT ON PRELIMINARY ISSUES.
(Delivered on 08/11/2024)

The party no. 1 has filed this reference under Section
2-A(2) of the Industrial Disputes Act, 1947 (hereinafter referred as
“I.D. Act”) directing the party no. 2 to declare that the departmental
enquiry conducted against the party no. 1 was without any competency
to Divisional Traffic Officer, the departmental enquiry was not fair and
proper and in accordance with principles of natural justice and findings
of enquiry are perverse in nature and dismissal is unwarranted and
illegal and shockingly disproportionate to the gravity of misconduct, to
set aside the dismissal order No. ST/DC/Bh/TR/DEF/6080,/1091 dtd.
28-09-2013 and to direct the party no. 2 to reinstate the party no. 1 in

service with continuity of service and with full back wages.

2. The Party No. 1's case in brief is as under :
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It is stated that the party no. 1 has been held for chaotic
and unwarranted situation created in the Gondia depot on 24-10-2012.
The Assistant Traffic Superintendent of Gondia depot has falsely lodged
a criminal complaint against the party no. 1 and others. The Assistant
Traffic Superintendent of Gondia has made a facade of department
enquiry. The party no. 2 and its officers have proceeded on
pre-determined lines in the so-called enquiry. The party no. 2 and its
officers have finally issued dismissal order dtd. 28-09-2013 against the
party no. 1. It is stated that the Divisional Traffic Officer had issued a
chargesheet and conducted the enquiry without authority. The
description of the property which is alleged to have been damaged is
not mentioned. The FIR was against 18 employees. The other
employees were not chargesheeted. There was no punishment inflicted
on the other employees. The party no. 2 has made discrimination with

the party no. 1. The principle of natural justice were not followed in the

enquiry.

3. The party no. 1 and other employees were acquited of the
criminal charges on 12-02-2021 by the Judicial Magistrate First Class,
Gondia. Thereafter, the party no. 1 on 22-03-2021 has sent a notice to
the party no. 2 for reinstatement and for setting aside the order of
dismissal. The party no. 1 has not received any response. Thereafter,
the party no. 1 has written a letter dtd. 15-05-2021 to the Assistant
Commissioner of Labour, Gondia for initiating conciliation proceeding.

There was no outcome of the conciliation proceeding.

4. Thus, the Assistant Commissioner of Labour has informed

the party no. 1 vide letter dtd. 06-07-2021 to seek appropriate relief.
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The party no. 1 after collecting necessary documents and after seeking
legal advise has approached this Court to set aside the order of
dismissal dtd. 28-09-2013, reinstatement with continuity of service

with full back wages along with consequential benefits.

5. The party no. 2 in the written statement at Exh. C-4 has
stated that the party no. 1 was dismissed from service on 28-09-2013.
The application was filed on 10-01-2022 after lapse of 8 years and 3
months. The party no. 1 should have approached this Court before a
expiry of 3 years from the date of his dismissal. Thus, the application is

time barred.

6. The Depot Manager on the basis of incident dtd.
23-10-2012 has lodged a report bearing Crime No. 91/2012 against the
party no. 1 and other employees. Thereafter, the Assistant Traffic
Superintendent on 21-11-2012 has submitted a report to the Divisional
Controller, Bhandara. On the basis of report, a chargesheet No.
6080/1173 dtd. 22-11-2012 was issued to the party no. 1. The party
no. 1 was present with his representative namely Shri. Maheshgawali
before the Competent Authority. The party no. 1 has cross examined
through is representative on 18-06-2013 and 22-07-2013. The party no.
1 was afforded a chance to lead his defence statement. The party no. 1

has not led any defence statement. Thereafter, enquiry was concluded.

7. The Enquiry Officer has followed the principles of natural
justice. The enquiry was fair and proper. The findings of the Competent
Authority was based on the evidence brought before him. There is no
perversity in the findings of the Enquiry Officer. The Competent

Authority while proposing the punishment taken into consideration
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past record of the party no. 1. The punishment awarded to the party
no. 1 was not shockingly disproportionate. The punishment was

imposed after giving every opportunity to the party no. 1.

8. In view of these pleadings, it is prayed that the issue no. 1
be answered in the negative, issue no. 2 be answered in the affirmative

and issue no. 3 be answered in the negative.

9. On the basis of rival pleadings of parties, I have framed the
preliminary issues at Exh. O-2 and after hearing the arguments of both

the sides, I have recorded the findings with the reasons as under :

ISSUES. FINDINGS.

1}  Whether this Court has jurisdiction to : In the
try and entertain the present reference ? Affirmative.

2} Whether the enquiry conducted by the : In the
Enquiry Officer are fair and proper ? Affirmative.

3} Whether the findings recorded by the : In the
Enquiry Officer are perverse ? Affirmative.

:REASONS:

AS TO ISSUES NO.(1) :

10. Heard learned advocate Shri. Nerkar for the complainant
and Shri. Nichakawale for the respondent Corporation. Even though
the issue no. 1 is titled as jurisdiction to try and entertain the present
reference, the said issue is regarding delay caused in filing the present
reference. The learned advocate for the party no. 2 has submitted that

the party no. 1 was dismissed from service on 28-09-2013. The party
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no. 1 has filed this reference on 10-01-2022 after lapse of 8 years and
more than 3 months. It is submitted that the party no. 1 was required
to file this application within a period of 3 years from the date of his

dismissal. Therefore, the application is time barred.

11. It would be pertinent to point out here that the FIR against
the party no. 1 and other employees was lodged on 23-10-2012. After a
full-fledged criminal trial, the party no. 1 was acquitted vide judgment
dtd. 12-02-2021. Thereupon, the party no. 1 has sent demand notice
dtd. 22-03-2021 to the party no. 2 for setting aside a dismissal order
and for reinstatement in service with continuity of service and back
wages. The said demand notice was not considered by the party no. 2.
Thereafter, the party no. 1 vide letter dtd. 15-05-2021 requested the
Assistant Commissioner of Labour to initiate conciliation proceeding.
Accordingly, the Assistant Commissioner of Labour vide letter dtd.
15-06-2021 intimated the party no. 2 to participate in conciliation
proceeding. There was no positive outcome in the conciliation
proceeding before the Assistant Commissioner of Labour, Gondia.
Thereafter, the Assistant Commissioner of Labour has informed the
party no. 1 vide his letter dtd. 06-07-2021 regarding no positive out
come in the conciliation proceeding. Thereafter, the party no. 1 has

approached this Court.

12. The main allegations against the party no. 1 was regarding
the FIR dtd. 23-10-2012. The party no. 1 had no option but to wait the
verdict of the criminal Court before seeking relief by way of reference.
The party no. 1 upon acquittal has sent a demand notice seeking

reinstatement and for setting aside the dismissal order. Therefore, it
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can not be said that there was deliberate delay made by the party no. 1
in filing this reference. In view of this issue no. 1 is answered in the

affirmative.

AS TO ISSUES NO.(2) :

13. The enquiry papers are produced on record. After perusal of
entire enquiry papers, it is revealed that, the Competent Authority has
given full opportunity of hearing to the party no. 1. It also appears that,
the party no. 1 has fully participated in the departmental enquiry. From
perusal of the enquiry papers, it is further revealed that the party no. 1
had appointed one representative Shri. Maheshgawali. It also appears
that, said representative Shri. Maheshgawali defended the party no. 1
during the enquiry. It also appears that, on every date notices were
issued to the party no. 1 about intimating the date of enquiry. The
party no. 1 was duly present during the enquiry. Therefore, it reflected
that the party no. 2 Corporation has awarded full opportunity to the

party no. 1 and followed principles of natural justice while conducting

enquiry.

14. From perusal of papers of the departmental enquiry, it does
not appear that, the Competent Authority who was holding enquiry has
performed its role as a investigation officer, prosecutor or a judge
against the party no. 1 for holding him guilty for the charges levelled
against him. The questions which were asked to the party no. 1 during
enquiry were not such questions asked for collecting evidence against
the party no. 1. In view of these observation, it is held that enquiry
which was conducted against the party no. 1 was fair and proper. So,

issue no. 2 is answered in affirmative.
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AS TO ISSUES NO.(3) :

15. In order to answer these issues, it would be proper to go
through the documents filed by the party no. 2 at Exh. C-8. The
findings of the Enquiry Officer are filed at serial no. 22 from page no.
27 to 30. This Court has gone through the findings recorded by the
Enquiry Officer. The Enquiry Officer has written findings of the enquiry
in Mararthi language. The Enquiry Officer has dedicated only one
paragraph for holding the party no. 1 guilty and for dismiss him from
service. It would be proper to reproduce the said paragraph in

verbatim, which runs as under :-

"R &, UaARiE . 9ces, aEd 9.9, 9290, 9. T
MR JHT STEATSIT TG BeATIHT S, 99 T 9¢.0R%.2092 S
AT SIFIRINS BIFIRET Ecfesed] HHald ol Udd JfaloH
&5 BId. T HefEd hosed TRMNEDHIY BRIdEd g w8uA 3,
2%.90.2092 I T wurem feaaft mftmr  smIRmhies
FHAT-TAT HHEID Ul.TE. BUIr 3Rfdes. T 3TN [A9Flies
AfIPRT THT USRS IS I TSRS BRITGIT AfTDR! &
f3. 23.90.2092 ST AT IR HFRHT FHSIIUIRTT d
ARIGE HRUIRAd oses SEAMT T JFIR  IqeATYeh  Jred]

PRSI IR I U HHART TSP IS JTATDhS S¥5s
AT 2. 99, 9¢ T 9R.0%.309 T WM bS3e! BRIATE!
€ IRIAT 3T SR YT Sded™ HERER JHT SRR FaeiTadh
I DI T BGs! e BAW O ST IRIesed]
WIaTed i U.TH.35 /029, UH.UF.05/UTH.£34% T
TH.TF. 94 /P-4 5 ¢R TT I ArShIE Ho WIdTE- T NS

§0,000/~ JYGM 3fAF JHAM G I TR PYGR T



. 8. Ref. IDA No. 01/2022 Judgment on P.P.

[ETad e B ILac N IV B, BT IH&T FrhENardl

qUigyl e B JedM® aNies GYUl [IcaHae TRy Uah_uil
FERER st AT ™. 99e, aed, fd.%. 929U, 9. e
MR TR TGAT "3 BT 9. 99, 6 T ¢ 3 BAvATa
3fTeses JTRIT & JYUid: Fefetesuur ffes 8ia amed.”

16. After perusal of the above mentioned paragraph in Marathi,
it can be seen that the Enquiry Officer has merely stated that the party
no. 1 went out of the cabin of Depot Manager, took iron rod in his hand
and caused damage to the tune of Rs. 60,000/- to the vehicle Nos.
MH-36/2021, MH-06/AS-6359 and MH-15/K-5689. The Enquiry
Officer has not mentioned as to how he has jumped to the conclusion
that the party no. 1 came out of the cabin of the Depot Manager and
caused damage as alleged. It would be pertinent to point out here that
as per the FIR there were 18 employees who were involved in the
offence. It is nowhere discussed as to how the party no. 1 only was
responsible for the offence. As pointed out earlier, there is absolutely
nothing in the findings of the Enquiry Officer as to how the party no. 1
was held responsible for the alleged incident. Merely a statement by the
Enquiry Officer that the party no. 1 was responsible for the alleged
incident would not suffice it to show that the party no. 1 was

responsible.

17. The Enquiry Officer in the last paragraph of his findings has
mentioned about previous penalties to the party no. 1. The party no. 1
can not be held guilty on the basis of his previous penalties. It appears
that there was no application of mind by the Enquiry Officer while

coming to the conclusion of holding the party no. 1 as guilty. There is
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nothing on record to show that the party no. 2 taken action against the
other employees who were allegedly involved in the incident. In view

of this, it appears that the findings of the Enquiry Officer are perverse.

18. On the basis of findings recorded on preliminary issue nos.

1 to 3, I proceed to pass the following order :
ORDER

1.  Itis hereby declared that the enquiry conducted by the
Enquiry Officer against the party no. 1 is fair, proper
and in accordance with the principles of natural justice.

2. It is hereby declared that the findings recorded by the
Enquiry Officer are perverse.

3.  Reference to proceed futher for remaining issues.
(F.K. Shaikh)
BHANDARA. Judge,

DATE : 08/11/2024. Labour Court, Bhandara.
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Order Below Exh. U-1

This Court has given judgment on preliminary issues at Exh.
O-3. This Court has held that the findings recorded by the Competent
Authority are perverse. Therefore, it is necessary to give an opportunity
to the party no. 2 Corporation to lead evidence in order to justify their
action against the party no. 1. Therefore, the party no. 2 Corporation is

hereby directed to lead evidence, if any, on next date.

(F.K. Shaikh)
BHANDARA. Judge,
DATE : 08/11/2024. Labour Court, Bhandara.



