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BEFORE THE JUDGE, LABOUR COURT
CHANDRAPUR.
(Presided over by Smt. R. V. Mete )

Complaint (ULP) No. 05/2020
(CNR No.MHLC340000572020)

Pramod S/o Vasantrao Koyadwar
Aged about 43 yrs. Occ- Service.
R/o Bhiwapur ward, Chandrapur
Tah. & Dist.- Chandrapur. .... Complainant.

-Versus-

1. The Divisional Controller,
MSRTC, Chandrapur Division,
Chandrapur, Distt.- Chandrapur.

2. The Divisional Traffic Officer
MSRTC Chandrapur Division,

Chandrapur, Distt.- Chandrapur. .... Respondents.

Appearances :- Shri J. M. Patil, Adv. for complainant.
Shri U. V. Deshpande, Adv. for respondents.

ORDER ON PRELIMINARY ISSUES
(Passed on 9"December, 2022)

This is a complaint filed under Sec.28 read with item 1

of Schedule IV of The Maharashtra Recognition of Trade Unions &
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Prevention of Unfair Labour Practices Act, 1971 (here-in-after

referred to as “the Act “for the sake of brevity).

02. The case of the complainant in brief as under :-

The complainant is working under the employment of
respondents on the post of Conductor. At present he is attached to
Warora depot. Respondents had issued false charge sheet against
the complainant alleging that on 17/12/2019 complainant was on
duty on bus bearing no. MH-07-C-938 plying from Chorgaon to
Chandrapur route. The bus was checked by checking squad at
about 17:13 hours near Shakti Nagar gate, Durgapur. At that time,
40 passengers were traveling in the bus of complainant. Out of
which, one passenger was found traveling without ticket.
Accordingly, the charges of misconduct under Clause-62(1), 60(4)
and 25 of New Discipline & Appeal Procedure of the Corporation

were leveled against the complainant.

03. At Sinala stop, more than 10 passengers were boarded
in the bus, including 5 pass-holders . The complainant had issued
tickets to those passengers and take the entry of passes in the ETI
machine in the running bus. After completing the booking, the
complainant had asked the passengers as to whether anybody had
remained without ticket but, nobody replied. Thereafter, when the
complainant counted the passengers, he found the strength of 40
passengers but, ETI machine was showing one passenger less.
Therefore, the complainant decided to check the tickets of the
passengers in the running bus. Meanwhile bus was stopped by the

Checking squad near Shaktinagar gate Durgapur. The complainant
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had narrated the above facts to the checking squad and thereafter,
he along with the checking squad checked the fare tickets of
passengers and in the said checking, the without ticket passenger
was found by checking staff. The checking squad had collected the
fare amount and recovered fine from the said passenger as there

was fault on the part of said passenger.

04. The distance of Sinala to Chandrapur is 9 k.m. and
from checking spot i.e. Shakti nagar, there is distance of 5 k.m.
Thus, the said passenger was not alighting passenger. The distance
of of only 4 k.m. was traveled by him and 5 k.m. distance was
remained to be traveled. The complainant was checking the fare
tickets after finding one passenger less in number, meanwhile the
bus was checked. There was no dishonest intention on the part of

the complainant to misappropriate the amount of fare.

05. The without ticket passenger was sat on the lasts
second seat of the bus. He had narrated the checking squad that
he was not feeling well therefore, slept on his seat and he had
knowledge as to when the conductor had asked about the fare
ticket to him. Accordingly, he accepted his fault and paid the fine
alongwith fare amount. Thus, there was no fault on the part of the
complainant. The checking squad had not taken all these facts on

record and submitted false report against the complainant.

06. Thereafter, departmental enquiry was initiated against
the complainant which was not fair and proper and in accordance

with the principles of natural justice. The complainant brought all
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the aforementioned facts to the notice of Enquiry Officer but, he
was restrained by the Enquiry Officer from saying anything more
except the reply to the chargesheet and nothing was recorded in
the defence statement of the complainant. So also during
departmental enquiry, the representative of the complainant had
asked the questions to the reporter about the aforementioned facts
but, the Enquiry Officer restrained the reporter from answering
such question. The complainant due to apprehension had not

reported the matter to the higher authority.

07. The Enquiry Officer herself had conducted the
departmental enquiry. She put leading questions to the reporter.
The important questions asked by the representative of
complainant were not taken on record though it was answered
properly by the reporter. The Enquiry Officer has acted malafidely
to indulge the complainant into false charges by giving
understanding to dispose of the enquiry as there was no

misconduct on the part of complainant.

08. The complainant had also narrated to the Enquiry
Officer that he wanted to bring the without ticket passenger in
enquiry to prove his innocence but, the Enquiry Officer gave
understanding to the complainant that there is no need to prolong
the enquiry unnecessary for long time and if the passenger was
called, heavy punishment would likely to be awarded to him and
thereafter enquiry was closed. Thus, fair and reasonable
opportunity to defend the enquiry was not given to the

complainant.
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09. The complainant had never received fare from the
without ticket passenger and no excess amount was found with the
complainant. The Enquiry Officer had conducted the enquiry and
also issued show cause notice in the capacity of DTO but, the
required consent of respondent no.1 was never obtained. As such,

the provisions of New Discipline & Appeal Procedure was violated.

10. The finding of the Enquiry Officer is also perverse. She
had not considered the material facts disclosed by the complainant.
On the basis of such perverse findings, the impugned show cause
notice dated 29.02.2020 was issued to the complainant by
respondents proposing the punishment of dismissal. The said
show cause notice is challenged by alleging that it is illegal. At
present, complainant is in service. On the basis of impugned show
cause notice, respondents are intending to dismiss the complainant
from service.

On the basis of above said grounds, the complainant
has sought the relief of declaration, quashing and setting aside the
impugned show cause notice. At present he prayed for determining

the issue no. 1 & 2 in his favour.

11. Respondents have resisted the claim and contention of
complainant by filing their reply cum written statement vide
(Exh.C-4). They have admitted that the complainant is working
under their employment as a conductor. According to them, the
complainant has committed misconduct as alleged in the charge-
sheet. Therefore, enquiry was conducted against him. They have

denied the fact of enquiry having been conducted in illegal manner.
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According to them, every opportunity was given to the
complainant for defending himself, but he failed to establish his
defence. During the enquiry, charges about misconduct leveled
against him were proved. Therefore, impugned show-cause
notice of dismissal was issued to the complainant legally. All the
other adverse allegations are denied by respondents.

On the basis of above said grounds, respondents sought
for dismissal of the complaint and at present for answering

preliminary issues in their favour.

12. I have framed issues vide (Exh.O-1). Out of them, first
two issues are preliminary issues. Those two issues are answered
with my findings thereon for the reasons given below :-

ISSUES FINDINGS

1) Does complainant prove that enquiry : In the negative.
conducted against him is not fair, proper :
and in violation of principles of natural
justice ?

2) Does the complainant prove that the : In the negative.
findings of enquiry officer are perverse ?

REASONS
13. Heard, Shri. U. V. Deshpande, the learned counsel for
respondents. After giving sufficient opportunity as no argument is
advance by the learned Counsel for complainant Shri. J. M. Patil,
therefore, matter is proceeded without argument of complainant on
preliminary issue. The complainant have filed various documents
pertaining to departmental enquiry on record. Those documents

are — Charge sheet, Dismissal order, Checking report, Report of
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without ticket passenger, Inspection report of seized ticket, Reply
to charg sheet, Enquiry proceeding, Show cause notice &
findings, Reply to show cause notice along with Exh.U-3. Both
the parties have relied upon these documents as per their

convenience.

AS TO ISSUE NOs.1 & 2 :-

14. According to the complainant, the enquiry was
conducted against him is not fair and proper and in accordance
with the principles of natural justice. So also findings of enquiry
officer is perverse. It is well settled that in order to determine the
issues regarding fairness of enquiry and perversity of findings, the
enquiry proceeding and findings of the enquiry officer is to be
scrutinized. No further evidence is necessary. In the case in hand,
the enquiry proceeding as well as findings of the enquiry officer is

placed on record.

15. Perusal of record shows that complainant has
challenged the impugned show cause notice of dismissal.
According to respondents, it was issued by them, when charges of
misconduct were proved against complainant on the basis of
evidence available in the enquiry proceeding. Against this,
complainant submits that there was violation of principles of
natural justice and there was no evidence available in enquiry to
prove alleged charges of misconduct. No opportunity was given to
the complainant to defend enquiry. Therefore, consequently,
issuance of impugned show cause notice of dismissal is illegal one.

Thus, apparently, it is explicit that base of issuance of impugned
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show cause notice lies in enquiry proceeding. Therefore, Court has
to enter into enquiry proceeding in order to determine the whether

the enquiry conducted against the complainant is fair or not.

16. It is the case of complainant that there was no
dishonest intention on the part of him to misappropriate the fare
amount. The alleged without ticket passenger was not feeling well
and was sleeping on the last seat. In all 10 passengers were
boarded in the bus including the without ticket passengers and
pass holders. He had issued tickets to all the passengers and
entry of passes of the pass holders was taken in ETI machine. He
had found one less passenger as per the ETI machine. Therefore,
he was checking the passengers meanwhile, his bus was checked.
Such facts were not considered by Checking squad. He further
added that the joint statement of alleged without ticket passenger
and complainant was shown to be recorded but the same is in
printed form. As such, the factual position was not taken in the
statements of without ticket passenger and of the complainant and

false report was submitted against him (complainant).

17. He further added that enquiry was conducted against
him is also not fair and proper. The Enquiry Officer restrained the
complainant from calling the without ticket passenger in the
enquiry, the material questions asked by the representative of
complainant were not taken on record in the enquiry, the Enquiry
Officer had put forth leading questions to the reporter and defence

of the complainant was not properly recorded and considered by
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the Enquiry Officer. As such, the enquiry is illegal and the

findings of Enquiry Officer is perverse.

18. On the other hand, the learned counsel for
respondents argued that the complainant had admitted his
negligence in the enquiry as well as before the Enquiry Officer.
Fair and reasonable opportunity was given to the complainant to
defend the enquiry. He was supplied all the relevant documents
along with the charge sheet. The complainant was represented by
his representative in the enquiry and thus, the Enquiry Officer had

followed the principles of natural justice while conducting the

enquiry.

19. On going through the enquiry proceeding, it appears
that all the documents as well as statements of witnesses were
provided to the complainant along with the charge sheet
(document no.1). The complainant has not disputed the receipt of
any of those documents. The complainant himself has placed all
these documents on record. Thus, it is clear that the complainant
was provided with all the documents including the statements of
the witnesses. Admittedly, during enquiry, one of the witnesses
i.e. the reporter was examined. It is not the case of complainant
that during enquiry any witness whose statement was not provided

to him was examined surprisingly.

20. So far as the contention of the complainant regarding

the illegality on the part of checking squad of not taking the factual
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position on record is concerned, according to the complainant the
without ticket passenger had stated to checking squad that there
was no fault on the part of complainant, the passenger was
sleeping on the last second seat and had failed to pay the fare
when the complainant asked the same. In this context, it is
pertinent to mention that if such factual position was not taken
into consideration by the checking squad, the complainant could
have brought it to the notice of respondent through his reply to the
chargesheet or through his defence statement. But, on going
through the reply of the complainant to the charge sheet
(document no. 6 ) it is seen that though the complainant had
admitted that out of 40 passengers, one passenger was found
without ticket and traveling without paying the fare amount but,
he nowhere stated that the said passenger had narrated that there
was no fault on the part of the complainant and that he was

sleeping on the last seat of the bus.

21. Furthermore in his defence statement, during enquiry
he had not submitted the alleged factual position to the Enquiry
Officer. Per contra, he had adopted his reply to the chargesheet as
his defence statement. Though, he had submitted therein that
one passenger did not pay fare to him deliberately but, he nowhere
stated that any effort was made by him to collect fare amount or to

check the bus as to whether any passenger left without ticket.

22. The contention of the complainant is that the Enquiry

Officer had restrained him to state the factual position and also to
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call the alleged without ticket passenger in the enquiry. The
complainant had made number of serious allegations against the
Enquiry Officer. It is contended that the Enquiry Officer had not
taken material facts brought before her through the cross-
examination of the reporter by the representative of complainant
and also prevented the reporter to state the factual position in the
enquiry. If such illegalities were committed by the Enquiry
Officer, the question which naturally arise for consideration is as
to why the complainant had not made any effort to bring such
illegalities to the knowledge of higher authorities. Moreover no
material is placed on record showing that the Enquiry Officer was
having previous enmity or any sort of grudge against the
complainant. Under this backdrop, the contention of the

complainant is not appeared to be acceptable and worthy of belief.

23. The next submission of the complainant is that the
alleged misconduct was never proved by the Corporation in the
departmental enquiry. The material witnesses were not examined.
Only the reporter was examined. As such, the enquiry is not fair
and proper. In this context, no doubt the Corporation has
examined only one witness i. e. the reporter. The reporter being
the member of checking squad had narrated about the alleged
misconduct. The report prepared by him and statements recorded
during the first inspection and other documents were proved
through reporter. The opportunity of his cross-examination was
given to the complainant and the representative of the complainant
had cross-examined the reporter. Furthermore, if the complainant

was willing to examine any other witness, he could have call such
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witness as defence witness. But, there was no deliberation on the
part of complainant during enquiry to call any such witness. As
such, only on the ground of non examination of any witness as per
the choice of complainant, the enquiry can not be held to be illegal.
As such, I found no substance in the contention of the

complainant in this regard.

24. The complainant further contended that the Enquiry
Officer had conducted the enquiry and also issued second show
cause notice in the capacity of DTO which is against the settled
position of law as well as rules of Discipline & Appeal Procedure of
the Corporation. In this context, the complainant prima facie could
not show that the Enquiry Officer has acted with bias mind or
committed any illegality while conducting the enquiry.
Furthermore, he also could not established as to how prejudice
was caused to him. Therefore, at this stage, this submission is not
considerable in absence of any evidence to hold that Enquiry

Officer has committed any illegality.

25. It is further contended that the findings of the Enquiry
Officer is perverse. She had not considered the evidence brought
on record and defence of the complainant. In this context, on
going through the findings, it appears that the Enquiry Officer on
the basis of evidence brought on record in departmental enquiry
has given the finding that the complainant had not recovered the
fare from the without ticket passengers till completion of 6 k.m. of
distance nor issued fare ticket to him. As such, she found

negligence on the part of complainant. In this context, on going
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through the evidence of reporter, it is seen that he had testified
that the complainant had not collected the fare from the without
ticket passenger till completion of 6 k.m. of distance. Only the
distance of 3 k.m. was left to reach his destination. During cross-
examination, the suggestion was put forth to the reporter by the
representative of complainant that the distance from Sinala to
checking spot is 3 k.m. but, the reporter negated the suggestion
and deposed that it is 6 k.m. as per stage table. Thus, it appears
that the findings given by the Enquiry Officer is on the basis of

evidence brought before her in the enquiry proceeding. As such, I
found no illegality in the finding recorded by the Enquiry Officer.

Therefore, the enquiry conducted against the
complainant is fair and proper and the findings are not perverse.
Thus, considering the enquiry papers and the findings of the
enquiry officer, it can not be infer that the enquiry was conducted
against the principles of natural justice and that the findings of the

enquiry officer is perverse.

26. On going through the enquiry proceeding and finding of
the Enquiry Officer, it appears that, the Enquiry Officer after
considering the evidence of witnesses and the documents placed
before him had held that the charges of misconduct were proved
against the complainant. Thus, there is no illegality is found in

such findings.

27. Considering the aforesaid discussion and the
documents placed on record, it appears that the Enquiry Officer

has considered all the facts and evidence brought before him in
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departmental enquiry while giving the findings. As such, the

findings of the enquiry officer is legal and proper.

28. Thus, considering the supra discussion, I hold that the
enquiry conducted against the complainant was fair and proper
and in accordance with the principles of natural justice and the
findings of enquiry officer is also legal and proper. Accordingly, I
answer issue nos. 1 and 2 in negative and pass the following
order,
ORDER
1) It is hereby declared that enquiry conducted against
the complainant is fair and proper and in accordance

with the principles of natural justice.

2) It is hereby declared that the findings of the
Enquiry Officer are legal and proper.

Digitall
signed by
RUPALI
VIJAYRAO
METE
O] Date:
2022.12.15
17:50:46
+0530

(Smt. R. V. Mete )
CHANDRAPUR Judge
Date :- 09.12.2022. Labour Court, Chandrapur
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