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SHRI. N.K. KARANDE, JUDGE, LABOUR COURT, MAHAD-RAIGAD

Complaint (ULP) No. 04/2012.

Ramesh Tukaram Pote,
At : Mandava, Po. : Dhokavade,
Tal : Alibaug, Dist. Raigad. .. Complainant.

Vs.

1) The Managing Director,
Maharashtra State Co-operative
Marketing Federation Ltd.,
Kanmoor House, Near Masijid Station, .. Respondents.
Mumbai - 400 009.

2) M/s. Maharashtra State Co-operative
Marketing Federation Ltd.,
District Marketing Office,
Ramnarayan Patrakar Bhavan,
Opp. Krida Bhavan,
At. Po. & Tal : Alibaug,
Dist. Raigad.

Appearances: Adv. Shri. Aadesh Bhosale for complainant.

Adv. Shri. Vijay Mehata for respondents.

FINDINGS ON PRELIMINARY ISSUE
( Date : 01-10-2014 )

INTRODUCTION :-

1. Respondents have taken the objection to maintainability of the

complaint by way of application on the ground that complainant is not

workman.

ADMITTED FACTS :-

2. Complainant was initially appointed as a clerk. Thereafter he

was promoted as a Sales Representative by order dated 28-10-19909.
Again he was promoted as a Assistant District Marketing Officer by office
order dated 20-11-1999 and he was posted at Raigad. By office order
dated 25-07-2005 charge of District Officer Manager was kept with

complainant. Departmental enquiry was conducted against complainant
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and complainant was dismissed from service. Therefore complainant has
filed present complaint in respect of unfair labour practices under Section
28 and Sch. IV ltem 1(a), 1(b), 1(d), 1(f) & 1(g) of M.R.T.U. & P.U.L.P. Act.

OBJECTION OF RESPONDENTS :-

3. Respondents have taken the objection to maintainability of the

present complaint on the following grounds:-

1) Complainant was initially appointed as a clerk thereafter he was
promoted as a Sales Representative and Assistant District Marketing
officer. At a time of dismissal he was in-charge District Marketing officer.

2) District marketing officer was having power to decision and nature
of his duty was like supervisor.

3) Complainant was having control over staff namely one
accountant, two peons and he was having right to sanction the leave of the
staff.

4) Assistant District marketing officer and District marketing officer
are having higher posts and therefore, complainant is not workman as
defined Section 3(5) of M.R.T.U. & P.U.L.P. Act and Section 2(s) of I.D.Act.

5) So, complaint is not maintainable one.

COMPLAINANT'S SAY :-
4. Complainant has filed Say at Exh. U-8 and denied allegations

of respondents. Complainant was not appointed as District Marketing
Officer and no salary of District Marketing Officer was given to him.
However, he was in-charge of District marketing officer. Complainant was
appointed as a Assistant District marketing officer. No any supervisory
duty was allotted to him. According to complainant he made only request
to superior officer in respect of sanction leave of staff. Complainant was
not authority to appoint salesman to purchase grains. Complainant is

workman therefore, complainant has prayed for rejection of the application.

ISSUES AND FINDINGS :-

5. Preliminary issues are framed at Exh. O-3 and findings along

with reasons thereon are as under -
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PRELIMINARY ISSUES FINDINGS
1) Does complainant prove that he is
workman of respondents? .. In the negative.
2) What order? .. As per final order.
REASONS
6. Heard both side. Perused the documents and pleadings of

both parties very meticulously.

ISSUE NO. 1 :-

7. Respondents have denied that complainant is workman.

Respondents have challenged the maintainability of the complaint on that
ground. So, complainant is workman or not is vital question before Court.

To solve said question at a glance see the legal provisions and case laws.

STATUTORY PROVISIONS :-
8. Section 3(5) of M.R.T.U. and P.U.L.P. Act, 1971 speaks that

“employee” in relation to an industry to which the Bombay Act for th

time being applies, means an employee as defined in clause (13) of
section 3 of the Bombay Act; and in any other case, means a workman as
defined in clause(s) of section 2 of the Central Act and a sales promotion
employee as defined in clause (d) of section 2 of the Sales Promotion
Employees (Conditions of Service) Act, 1976.

Section 2(s) of Industrial Disputes Act, 1948 speaks that -

“Workman” means any person (including an apprentice) employed in
any industry to do any manual, unskilled, skilled, technical, operational,
clerical or supervisory work for hire or reward, whether the terms of
employment be express or implied, and for the purposes of any proceeding
under this Act in relation to an industrial dispute, includes any such person
who has been dismissed, discharged or retrenched in connection with, or
as a consequence of, that dispute, or whose dismissal, discharge or
retrenchment has led to that dispute, but does not include any such

person-
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(i) who is subject to the Air Force Act, 1950 (45 of 1950), or the Army Act,
1950 (46 of 1950), or the Navy Act, 1957 (62 of 1957); or
(i) who is employed in the police service or as an officer or other employee
of a prison, or,
(iii) who is employed mainly in a managerial or administrative capacity, or
(iv) who, being employed in a supervisory capacity, draws wages
exceeding [ten thousand rupees] per mensem or exercises, either by the
nature of the duties attached to the office or by reason of the powers
vested in him, functions mainly of a managerial nature.]

From the above definition it is clear that employee who is doing the

duty of managerial, administrative and supervisory is not workman.

CASE LAWS -

9. Respondents have relied on the following case laws :-

i) Vijay Dattatraya Kale Vs. Peico Electroncis and Electricals Ltd. _
and Anr., 2009 Il Bom. L.C. Pg.90.

Legal prepositions :- “Supervision consist in overseen by one person

over the work of other. This also involves a power in the person oversee to
direct and control the work done by the person over whom is a
supervising.”

i) Sadanand Ramesh Samsi Vs. Kiroloskar Cummins Ltd. and_
Others, 2003 I LLN 484.

Legal prepositions :- Person performing managery function of

technical nature is not a workman.
iii) Ganpati Yesu Kadam Vs. Municipal Corporation Bank Ltd., 2012
Il CLR Pg.No. 731.

Legal preposition :- A person employed primarily as a manager,

administrative, supervisory and technical capacity can not to be said to be

a workman.

10. Further following well settled legal principles in respect of
workman definitions which are as follows.

(1) Term “Supervisor” means checking up and reporting work is not
supervisory work without any power to take independent decision.”
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(2) Designation is not material but what is important is the nature of
work.

(3) Find out the dominant purpose of employment and not any
additional duties the employee may be performing.

(4) Can he bind the Company/employer to some kind of decisions on
behalf of the Company/employer.

(5) Has the employee power to direct or oversee the work of his
subordinates.

(6) Has the power to sanction leave or recommend it; and

(7) Has he the power to appoint, terminate or take disciplinary action
against workmen.

Following tests are given by Hon'ble Superior Courts in various
judgments to decide the issue of workman.

(@) Whether the employee can examine the quality of work and
whether such work is performed in satisfactory manner or not;

(b) Does the employee have powers of assigning duties and
distribution of work;

(c) Can he indent material and distribute the same amongst the
workmen;

(d) Even though he has no authority to grant leave does he have
power to recommend leave;

(e) Are there persons working under him;

(f) Has he the power to supervise the work of men and not merely
machines;

(g) Does he mark the attendance of other employees;

(h) Does he write the confidential reports of his subordinates.

COMPLAINANT'S EVIDENCE :-

1. Considering the above legal aspect see complainant's

evidence and pleading. Complainant has pleaded and lead evidence that
he was appointed as a clerk on 19-01-1989 and thereafter he was
promoted as sales representative on 28-10-1999. Thereafter he was
promoted as Assistant District Marketing Officer. According to complainant
auditor and Assistant District Marketing Officer and Sales Officer are come
in the second class posts. According to complainant he was in-charge of
District Marketing Officer. It was his duty to maintain registers and recover
sales amounts from customers and give account to his superior officers.
Complainant has submitted that he was not having any right to sanction

leave. Complainant was not having right to purchase the paddy and gave
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to the mill owner. Complainant duty was like clerical nature. Court finds
from complainant's evidence that complainant sanction leaves of
employees. Court finds during his cross-examination that complainant was
appellate authority under Information Act. From the complainant's evidence
it appears that complainant was exercising administrative as well as

financial powers and he was doing job of manager.

RESPONDENTS' EVIDENCE :-

12. On the other hand respondents have examined witness Kishor

Mokal who was accountant in the Marketing Federation. He also stated
that complainant was District Marketing Officer and complainant was
having power to take decision to purchase food grains and also allot grain
to milling to millers. Complainant was having power to sanction the leave
of staffs. He has stated that complainant was member of employees union
and Labour Welfare Fund contribution Rs. 12 was cut from salary of
complainant. Labour Welfare Fund contribution cut from the salary of
workman is not criteria to give status to complainant as a workman. From
the respondents' evidence it reveals that complainant was doing job of

manager.

DUTIES OF COMPLAINANT :-

13. Considering oral evidence of both parties turn towards real

duties of Assistant District Marketing Officer which are given in Marathi
Language as under -
Qe el A AR A= SarEe—a1 9 @R ¢

9) foleer A @ ai=ar STufdia el Amehfen ST
FATSITT FIAIN T STAT. ST Iedie.

) TS Segdidie 9@ H 39+ deR FiFdiesd =4 9
FSUT SRS e Gehos Faar SarEerd 91 {51 7137, A+t Teie.

3) fSeer AT AR I=AT FoomTad Aigs fSeel JeolR
AT T A0, =T godid foed, T SR Snoedl 3qardt Arfed
T FRITSIATT FHed(dol ol w1 g A7, ST I e 31ed.

%) Seer Frfearse fagld 9= 99H srafeardte fadmmr mfed
qr3fauaret Sareel 91 areT. It .

y) oo FrRiearde JawichgT FHFESTT 7, ISR B T
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fogd e & ara @ld ST ATsT. ar=ar FeeHrg SuE <uarEt Sereaer]
eI S A, a=h e,

Ml IR —

9) FoTeer ATnfen oAl A= SATURYdia Jeread fof AT ST 2T
TS MMAF T YIMHF T TRFR AR TS

) FEGIAE g, o9, T fae, wfewr s, TR T, TS
T f9% 3Ter Y.

3) JaUsic TRMT 9@ doedr o <F ST &HT 37aT HI0T.

%) HIfFARRAT Feh W TS0, G Hedl Lol

W) FASATS FadmAT Rt/ I faommet W %, yooo/— THT
TSR 0T, 37T v, fRedt foe "SR aeor, 3Ter .

&) FIICYN FRATE FOATET g AT SUAMEEST &, 2000/— =T
FHG FATed AR TgT AT @ FsR F0T.

PRI E R CELE
fodta gofirdia=ar dadi=ar gsiq S ad 96 Y=l S Ao
T

14. Duties of District Marketing Officer are as under -
et arefdn Afe—ar SReR § Saree—a1 —

=y Sterae—ar (el FeoTR affde o7egel A [daHTie. ge-Tar
I JeomMgodd ol UeR JEaEadrd 37 d Saee—3ar Eamra=]

3R

?) e Aafin wRieGa=aT YUl wITRSTY / FaeRE fSieel A
AR SeTFer Tl

) T o|o|<4|c/><4|qosg T Socdl  EgER/TEd o

TIRONIAR Td Jehre @t faat ot

3) ffeer FRiear aifts sfasTi® qaR ®e Hedl =l
¥) Goor Ffediard  o9um—ar  MeMal  TMeMides e
qr3auIehiar. 0T 307,
Y) JI FRATGATAT GATAR TR 90 Gl A= AAGTsnaot

.

g) e Frfeards / MemEde HaaHT Hdqdd gl S &Hed =l

W) Y GiE—fa@l, Wd AEH—sTad, Whl—fa@mt  faaw
SATCIATSl 3TEvAF: ot o =l Trar IS el 3907,

¢) TTURGTIHEHA Y el Teale fafed 19T 37 F9=ard fila
NN
o5 U7 FET I
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Q) Yed Hie=T=aT Qo aE=al 37id STHIMESHG TAgN A7, Ta&Ihi3

gaTeSHHT Segar=ar =l mfedt aafaor.

90) G fededn FMEAAR S TeorR A=t gar STaiferd #ioT,
A AR SAIIR ISR Fer=aT T Tgd U=t AHGISavi w0,

92) IMMHE TAM 3R <0, SRif¥e—a T893 e
AF—, T SO ST FSdr 9T 3T T80T,

93) Hd YHR=AT Agcar=al FHICUA=1, FR—He=1 q9F TIcgagn=i
STqUh 0T

93) AEYIE: df TE YHRA feviaT FH dobaX U kA At
TR—dTeT U9, didac Tar 0T

9%) TIUSic TRAYH/TEA  FUART  Soedl  SgaeNEl  dadd
QTIS[Eavlt F0T, FYSAE! FRCHR TG aav!, J07 TR d qHarh =]
TFHAT TGOT FEESTAT TRqUaT FOT F A= WAl STEare THH
FRATGA q3A0T.

Qu) TSR ISRGMET d TSHAET TEel Hed =4 el faa=

Hadid drder=t Frddaral Fuar=AT g T3Yder FIor

3l TR —

9) FEAGAE Wg, 9, Ui oo, TfedeR, TR @", e,
T f9% 3TeT Y.

R) FAUse G @ Focdl S04 F RUIHH WHA 37T FHL0,

3) GHARAT deh @Id ATSAUl, G HgdT 0l

¥) FAGATdS JaeHr/ fdt v oot 1M %, wooo/— AT
TSR FOT, 7T FT, Rt [ A 0T, 371 &,

) TR SORIG, deHa=T 3TeEl 934 g 4 ORg  Haeudd
T [q@t w01 & 9 YO FHATGAET Hiea Jedd =5l

&) FACIN FRATE FOIEAT TR AT 0IMEE &, 2000/ — =T
FUG AT A T AT @ HsR 0.
TIMHRA AR —

?) fota gvfiqdd=ar Jaei=ar ¥Isia T afeedl Td ThRaAT W HS

FT.

) FRGAAG Ha Ul FREAGH ST IS HHBST dodd o
FET A0 F FHHBS RSO FHOM—AT YT FROT TR@al AT <A
G femmoT,

3) Reer FRfeadis Jaemd SManmEEd MHa Afea fogn
(et MoE sfiew €. 30 Tewdd YeHA fGurmE W@ gde ard

ZeTT BT )
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15. After perusal documentary evidence at Exh. C-8 it appears
that complainant sanctioned leave also he sanctioned Medical reimburse
bills of staff. Court finds from the evidence on record that complainant had
exercised financial as well as administrative powers. Court finds from the
evidence that complainant was doing the manager's job in Marketing

federation.

16. From the above evidence one fact is clear that as being
Assistant Marketing Officer complainant was having administrative and
financial powers. As being Assistant District Marketing Officer complainant
was having responsibility to put up control on the staffs and if any illegality
found then disclose it to his superior officer. Further complainant as being
Assistant District Marketing Officer was having power to sanction leaves of
staffs. Complainant was having financial powers to grant bills and pay bills.
After perusal main duties of complainant as being Assistant District
Marketing Manager, he is not workman, even though he was in-charge of
District Marketing Manager at a time of enquiry. Consequently following

conclusions.

CONCLUSIONS :-

17. Complainant is not workman but manager. Hence complaint is

not maintainable. So answer of issue No. 1 is in negative.

18. In the result, this court pass following order.
ORDER

Complaint is dismissed with costs.

Place : Mahad. ( N. K. KARANDE )
Judge,
Date : 01-10-2014. Labour Court, Mahad.



