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“Specific Relief Act (1963), Ss.37,38 — Injunction against
obstruction- Entitlement to — Appellant in settled possession of
suit land as on the date of suit — Appellant, held, entitled to
injunction against obstruction by the defendants until he is evicted

by due process of law.”

92. AR aret It 7.9 € @R AT gaTa} . . gfu gt ah
AId IRA TR TIIIMR 00 ¢ FfUT BIE 2033 & ARICIH RIS el 3.
R ARICIFHEY WetTIHTO g Pt 3MTR.

“(b) As a suit for injunction simpliciter as concerned only
with possession, normally the issue of title will not be directly and
substantially in issue. The prayer for injunction will be decided
with reference to the finding on possession has to be established
on the basis of title to the property, as in the case of vacant sites,

the issue of title may directly and substantially arise for
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consideration, as without a finding thereon, it will not be possible

to decide the issue of possession.”
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“The contention that in a suit for injunction based primarily
on possession, question of title cannot be gone into and therefore
while considering the application for temporary injunction the
only consideration before the Court was possession and not the
title of plaintiff is neither impressive nor sound. In the suit for
perpetual injunction the Court may be called upon to hold inquiry
in title, right, interest or status, as the case may be, of the plaintiff
to find out whether plaintiff is entitled to protection of his
possession by decree of injunction. The same consideration, prima
facie, is required to be seen while considering an application for

temporary injunction.”
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4.

“The proceeding stated to have been commenced under
section 32G of the Bombay Tenancy and Agricultural Lands Act,
1948 could not have been subject matter of adjudication while the

application filed for mutation of entries was being considered.”
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“As per the settled proposition of law, if there is any dispute
with respect to the title and more particularly when the mutation
entry is sought to be made on the basis of the will, the party who
is claiming title/right on the basis of the will has to approach the
appropriate civil court and get his right crystallized and only
thereafter on the basis of the decision before the civil court

necessary mutation entry can be made.”
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“Mutation of a property in the revenue record does not
create or extinguish title nor has it may presumptive value on title.
It only enables the person in whose favor mutation is ordered to
pay the land revenue in question. The learned Additional District
Judge was wholly in error in coming to a conclusion that mutation
in favor of Inder Kaur conveys title in her favor. This erroneous

conclusion has vitiated the entire judgment.”
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“Civil Procedure Code, 0.39, RR.1 and 2 - Temporary
injunction — Grant of — Court is required to consider the three

ingredients namely the existence of prima facie case, irreparable
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loss and balance o convenience — Cannot exercise power of
granting temporary injunction mechanically unless existence of

three ingredients is established.
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“Civil Procedure Code, 0.39, RR.1 and 2 - Temporary
injunction — Grant of — Satisfaction of prima facie strong case
recorded by trial Court — However, it appears to be a product of a
very simplistic and native approach, and without applying barely
minimum application of mind to human aspects and normal
behavioral patterns and the preponderance of probabilities —
Highly improbable view taken by the trial Court — Order of

injunction set aside..”
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“11. It is vehemently urged before me by Shri N.V. Walawalkar
that both the trial Court as well as the first appellate Court were
not justified in recording a finding that plaintiff's vendor Sonatai
had a title to the land in question. I have already mentioned above
that on account of the mutation entry at Exhibit 45, it could not be
said that Sonatai got title to the property in question legally. I
have also held that the Mutation Entry No. 2053 at Exhibit 45
does not confer any title on Sonatai. But both the trial Court as
well as the first appellate Court have held that Sonatai came in
possession of the suit land since the date of the said mutation
entry and that she was all alone in possession and enjoyment of
the suit property till the transfer of the said property in favour of
the respondent-plaintiff. Sonatai has sold the suit property to the
respondent-plaintiff by a registered sale deed on 1st January,
1976. The said sale deed is produced at Exhibit 57. When it is
proved that Sonatai was continuously in possession and
enjoyment of the said property from 3rd September, 1956 till the
date of transfer of 1st January, 1976, it is quite obvious that she
was in possession and enjoyment of the said property continuously
for more than twelve years next before the transfer in question.
Her possession was open; it was adequate and it was known to the
real owner. The transfer is also effected by her during the lifetime
of Bali Pandurang Gharge and he had never disputed her right to
transfer the said property. Therefore, in the circumstances, when
she was in possession and enjoyment of the said property openly,

continuously and to the knowledge of the real owner and when
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she was enjoying the said property in her own right, it could not
be said that she could not acquire title to the property by the law
of prescription. It could not be said that her possession was
permissive or that she was a licensee. There is nothing on record
to show that her possession was permissive. Therefore, in the
circumstances, I hold that her possession of more than 12 years
since the date of mutation entry at Exhibit 45 was adverse
possession and by the said adverse possession she had perfected
her title to the property in question. Consequently, she was the
owner of the land in question on the date of transfer which took
place on 1st January, 1976 i.e. nearly 191/2 years after she was

put in possession on 3rd September, 1956.

12. Thus, I hold that Sonatai Joti Ghadge had title to the
property in question on account of her perfecting title to the same
by adverse possession. Thus, I hold that the suit of the plaintiff
was rightly decreed by the learned trial Court as well as by the
first appellate Court and that the present appeal deserves to be

dismissed.

13. In the result, the appeal is dismissed. But in view of fact that
the respondent and his advocate are not present, I direct both the

parties to bear their respective costs of this appeal.”
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“Claimant shall prove possession of suit land on basis of

entries in record of rights.”
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“(D) Injunction — Prohibitory injunction immovable property
— Maintainability of — Where a cloud is raised over plaintiffs title
and he does not have possession, a suit for declaration and
possession, with or without a consequential injunction is the
remedy — Where title is not in dispute, but plaintiff is out
possession, he has to sue for possession with consequential —
Where there is merely an interference with plaintiffs lawful

possession — It is sufficient to sue for an injunction simpliciter.”
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3978t R00%8 AT TTA ¢ 3R B ARSI SRIA Pt 3B, SN IRICATHE

GTA VAT TG dhel 3TTe.

“17. Now I shall adverted to the question whether, in the
background of this case, a bare injunction suit is maintainable. It
is admitted fact that there was Survey and Settlement. PW-3 states
that the extent of Sy. No. 233 was large and during the said
Survey Operations, land to an extent of Ac.1.85 cents in Sy.
No.233/2 was allotted to the defendants. In this background, a
suit for bare injunction without seeking the relief declaration of
title is not maintainable. When it is the case of plaintiff that the
patta was issued in favour of the defendants mistakenly, he ought
to have filed a suit for declaration of title instead of bare

injunction suit without possession.
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“16. Having considered the pleadings and material on record, in
my view, prima facie case is established by the plaintiff. The
plaintiff seems to have been inducted into physical possession of
the suit property on the basis of document of sale dated 22-3-
2004. From the sale deed in question, it appears that the plaintiff
has purchased the suit property for the consideration of Rs.
30,000/-. This fact needs to be considered by way of balance of
convenience in favor of the plaintiff. The plaintiff has established
that in case of refusal of the injunction, he would be put to
irreparable loss. In this view of the matter, order passed by the
first Appellate Court needs to be quashed and set aside by

allowing application Exhibit 5 till disposal of the suit.

Y. v gfearet It .89 R fJade gavee o f9.39T61d
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Title passes to the vendee when the deed is registered. The
vendor, in terms of the stipulations made in the deed of sale, is bound to

deliver possession of the property sold.
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