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9o. famciat UNgd 3ifdies YT Ieard leies ~aif-areidl

TSI ~IRI0RT ISt 9T9d 9udTd A9 37ed. 1) Mehibubi Abdul Aziz &
Ors. V/s. Sayed Abdul Majid & Ors. [2001(2) Mh. L.J.], in this case Hon’ble

High Court held that, Civil Court has no jurisdiction to decide whether
certain property is of the public trust on the ground that, the question of

title was complicated one.

2) Tasadduq Husain Qureshi & Anr. Vs. Asif Abdul Bashar Qureshi & Ors.
[2014(2) Mh. L.J.], in this case Hon’ble High Court held that, suit seeking
relief involving around the administration of the trust and trustees and the
trust persons interested are entitle to agitate the same but before
appropriate forum under the scheme of Bombay Public Trust Act.

3) Church of North Indian Vs. Lavaji Bhai Ratnaji Bhai [2005 AIR SC
2544], in this case Hon’ble Supreme Court held that, the Civil Court will
have no jurisdiction in relation to a matter where over the statutory

authorities have the requisite jurisdiction.

99. qIEIah YT JSeaTe) WIeie ~-Hareddl MgR Udsl. T4

TSI GfdEdR 3fdAidd des. 1) Vivek Dev Idagunji & Ors. Vs.

Shivram & Ors. (2005) 35 AIC 146, in this case Hon’ble Supreme Court
held that, suits asserting private hereditary rights, not public
administration are maintainable in Civil Court without Charity
Commissioner consent under the Bombay Public Trust Act. Perusal of
record it appears that, the present suit is not relating to hereditary private

rights of plaintiff and it prima-facie shows that, the present suit is filed
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regarding public trust properties. The plaintiff has prayed declaration of
the trust property. Hence, the facts of present case are altogether different.
Therefore, with respect to this authority the present case law is not

applicable to the case in hand.

2) Vidharb Shatriya Mali Shikshan Sanstha Vs. Mahatma Fuley Shikshan
Samiti, Amravati (1986) Mh. L.J. 773, in this case Hon’ble Bombay High
Court held that, the person seeking to enforce to it’'s own Civil right is
competent and not bared by section 50 of the Bombay Public Trust Act.
Facts are altogether different, hence with respect to this authority the

present case law is not applicable to the case in hand.

3) Smt. Yamunabai Dhankude, Sou. Kondabai Baburao Sakhore, Shri.
Dashrath Chabaji Dhankude & Shri. Ramdas Chabaji Dhankude Vs. Shri.
Raosaheb Mohanlal Chimanlal Maniyar Trust, (2012) 1 ALL MR 622, in
this case Hon’ble Bombay High Court held that, if Civil suit is filed by
trustees is in ordinary Civil Court to protect trust property, such as seeking
an injunction against a third party disturbing possession and the suit does
not involve issues falling under the purview of section 50 of the BPT Act.
The present suit is filed by plaintiff for declaration and injunction against
defendants. Injunction is an consequential relief claimed by the plaintiff.
On perusal of plaint it shows that, defendants are members of the trust.
Prima-facie it seems that the defendants are not third party and they are
trust members. Therefore, facts are altogether different, hence with respect

to this authority the present case law is not applicable to the case in hand.

4) The Breach Candy Swimming Bath Trust & Ors. Vs. Dipesh Mehta & Ors.
(2015) 6 AIR Bom R 709, in this case Hon’ble Bombay High Court held
that, Civil Court has jurisdiction to grant interim relief in a suit concerning
the right to administer a trust in defendant of the trial of the suit. Facts of
present case are altogether different. Hence, with respect to this authority

the present case law is not applicable to the case in hand.
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5) Shri. Uday Shantosh Kumar Deshmukh Vs. Sandip Ram Meghe,
[(2016)4 AIR BomR 337], in this case Hon’ble High Court held that, the
Civil Court jurisdiction is not ousted by section 80 of the Bombay Public
Trust Act. The present matter regarding illegal removal of life members of
the trust. They are enforcing their personal Civil right regarding the
termination of life membership. Here, the plaintiff has filed suit against
other trust members and prayed for declaration and injunction. Therefore,
facts are altogether different. Hence, with respect to this authority the

present case law is not applicable to the case in hand.

6) Shantidevi W/o0. Laxmi Narayan Agrawal Vs. Seth Kasturmal Dalsukh
Dharmashala, [(2019)1 AIR BomR 777], in this case Hon’ble High Court
held that, section 50 of the Trust Act, which is special forum, the provisions
of Limitation Act, 1963 are not applicable to suit being filed u/sec.50 of the
Trust Act, no limitation is provided for filing suit for declaration regarding
trust property and possession of the trust property. In this case permission
was obtained from the Charity Commissioner. However, in the present case
the permission of Charity Commissioner is not obtained before institution
of present suit. Hence, the facts of present case are altogether different.
Therefore, with respect to this authority the present case law is not

applicable to the case in hand.
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grar farof ufshar Gfear omear o FRM 99 (S) 3FaY ISR [T ¥E BN g7

Al aiash [fde I geles =IaviaTe YR 9@l Bhau Ram Vs. Janak
Singh & Ors. (2012) 117 AIC 2007, in this case Hon’ble Supreme Court

held that, while considering an application for rejection of a plaint under
Order 7 Rule 11, the Court must only examine the averments made in the
plaint itself. Pleas or materials from the defendants written statement
cannot be considered. Therefore, the ratio is squarely applicable to the

present case in hand.

93. gfcarcian s I @@les v sMgR 8. Eldeco
Housing and Industries Limited Vs. Ashok Vidyarthi & Ors. 2023 Live law

(SC) 1033, in this case Hon’ble Apex Court held that, no amount of
evidence or merits of the controversy can be examined at the stage of

decision of the application under Order 7 Rule 11 C.PC.
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Section 50 of the Bombay Public Trusts Act:- Suit by against or relating to

public trusts or trustees or others- in any case:-

(i) where it is alleged that there is a breach of a public trust,
negligence, misapplication or misconduct on the part of a

frustee or trustees,

(i) where a direction is required to recover possession of a property
belonging to a public trust], [or the proceeds thereof or for an
account of such property or proceeds] from any person including

a person holding adversely to the public trust, or

(iii) where the direction of the court is deemed necessary for the
administration of any public trust, the Charity Commissioner [after
making such inquiry as he thinks necessary] or two or more persons
having an interest in the trust and having obtained the consent in
writing of the Charity Commissioner as provided in section 51 may
institute a suit whether contentions or not in the Court within the
local limits of whose jurisdiction the whole or part of the subject-
matter of the trust is situate, to obtain a decree for any of the

following reliefs: —

(a) an order for the recovery of the possession of such property [or

proceeds thereof],

(b) the removal of any trustee or manager,
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(c) the appointment of a new trustee or manager,
[(cc) vesting any property in a trustee, ]
(d) a direction for taking accounts and making certain inquiries,

(e) a declaration as to what proportion of the trust property or of the
interest therein shall be allocated to any particular object of the

trust,

(f) a direction authorizing the whole or any part of the trust property

to be let, sold, mortgaged or exchanged,

(g) the settlement of a scheme or variations or alterations in a scheme

already settled, or

(h) granting such further or other relief as the nature of the case may
require:

Provided that no suit claiming any of the reliefs specified in this

section shall be instituted in respect of any public trust except in

conformity with the provisions thereof:

[Provided further that the Charity Commissioner may, instead of instituting
a suit, make an application to the Court for a variation or alteration in a

scheme already settled.]

Section 51 of the Bombay Public Trusts Act (1) If the persons having an
interest in any public trust intend to file a suit of the nature specified in
section 50, they shall apply to the Charity Commissioner in writing for his
consent. The Charity Commissioner, after hearing the parties and after
making such inquiry as he thinks fit, may within a period of six months
from the date on which the application is made, grant or refuse his consent
to the institution of such suit. The order of the Charity Commissioner
refusing his consent shall be in writing and shall state the reasons for the

refusal.

(3) In every suit filed by persons having interest in any trust under section

50, the Charity Commissioner shall be a necessary party.
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High Court held that, no prior consent of Charity Commissioner u/sec.51 is
necessary for a suit filed by the trustees to recover trust property occupied

by a trespasser.

2) Adi Burjor Banaji Vs. Bakhtawar Maneksha Jijina, (2022) 5 ALL MR. 81,
in this case Hon’ble High Court held that, no Charity Commissioner
permission required for suit by trustees against third party claiming

adverse title.

I have gone through both these case laws. The present case in
hand the plaintiff himself admitted that, the defendants are members of
the trust and property involved in the present suit is trust property.
Therefore, facts are altogether different, hence with respect to this

authority the present case law is not applicable to the case in hand.

IS UfAaEiah Jeles ~aafviamar MgR udesl. 1) Social &
Cultural Association & Ors. Vs. State of Maharashtra [2014(4) Mh. L.J.], in

this case Hon’ble High Court held that, if rights is to be enforced against
trust, consent of Charity Commissioner is necessary u/sec.50 of Bombay

Trust Act.

2) Rajesh Chunilal Meghani Vs. Andheri Recreation Club & Ors. [2014(4)
Mh. L.J.], in this case Hon’ble High Court held that, if subject matter of the
suit come u/sec.50 of the BPT Act, the prior permission of Charity

Commissioner for filing suit is mandatory and necessary as required

u/sec.51 of the BPT Act.

I have gone through both these case laws. In present case the
plaintiff claimed his right of declaration against trust property. Therefore,

the ratio is squarely applicable to the present case in hand.
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