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MHKO070021462025 ORDER BELOW EXH.38 IN SPECIAL CIVIL

E 1 E SUIT No.91/2025.

- - Shubhangi R. Shinde

E-IL Vs.

Sulochana S. Gadkari and others.

Defendants Nos. 1 to 3 have filed the present application seeking
permission to send the sugarcane crop cultivated on the suit property
for crushing in their name at the sugar factory, namely, Deshbhakt
Ratnappanna Kumbhar Panchganga Sahakari Sakhar Karkhana,
Ichalkaranji. The plaintiff has filed her say (Exh.41) and has raised

objection to the said application.

2. Heard both sides and perused the record. On perusal thereof, it
appears that the plaintiff has filed the present suit for specific
performance of the agreement to sell dated 30.08.2023, allegedly
executed by defendant Nos. 1 to 3 in her favour. In the present
application, defendant Nos. 1 to 3 have stated that they cultivated a
sugarcane crop on the suit property. On 20.12.2025, they harvested the
said crop and intended to transport it for crushing to Deshbhakt
Ratnappanna Kumbhar Panchganga Sahakari Sakhar Karkhana,
Ichalkaranji, using two trolleys. However, taking advantage of the
status quo order passed on the application (Exh.17), the plaintiff, with
the assistance of Jaysingpur Police Station, allegedly threatened
defendant Nos. 1 to 3 and the tractor owners. Consequently, the tractor
owners did not transport the sugarcane for crushing and instead
dumped it in front of their house. In view of these circumstances,

defendant Nos. 1 to 3 have filed the present application.

3. On the contrary, the plaintiff has alleged that the contentions

raised by defendant Nos. 1 to 3 in the present application are contrary
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to their pleadings. It is contended that defendant Nos. 1 to 3 do not
possess any document to show that they have cultivated the alleged
sugarcane crop. Hence, the plaintiff has prayed for the rejection of the
present application and, alternatively, has requested that the sugarcane
be sent for crushing in the name of the Court Commissioner at
Deshbhakt Ratnappanna Kumbhar Panchganga Sahakari Sakhar
Karkhana, Ichalkaranji, and that the proceeds thereof be deposited in

Court.

4. The plaintiff has alleged in the suit that defendant Nos. 1 to 3 are
the owners of the suit property. It appears that defendant Nos. 1 to 3
have filed their written statement (Exh.25) and contested the suit. In
their written statement, defendant Nos. 1 to 3 have specifically pleaded
that they are not the owners of the suit property and that they are not
in possession thereof. In particular, in Paragraphs 10 and 11, they have

stated as follows:

Jo. T HeR @] Movddmed IrdieT Ufdaret 6.9 O 8 I
HEl Peol dfedle Feadl. T IR TE H.9030 B Hvdd
gfdare! I ATctdidl Tegd! g fod deal afzdreielt T divTdre)
9 Fegal d ATal.

99, Hior TS F2fe Te F.9030 T fABHAT TId TRT G|
ITciter Tfdare! 8.9 O ¢ It 75 SHIA ATt TOMaRTE ST
ST iR ALl S $Hod 3fed! e Tedst g fadt Je
gord1, god a Jerell Jied RIS o BIel dord 3R-T
SIS 88/3 T BHT FHEAH €.03.04.2003 T FARM
gAIdC TSoeT™l o O Iox Hodhd el deall dfedie
T T IIRT U=hT 3MUett AT SR 2RI gRaet dheft BId.

5. The defendant Nos.1 to 3 have further pleaded in the plaint that-

Te 4.9039 A TRy R TS Il Hs ARITAT el
afgare gt a AT e A1aTe e AT GRT U el &t
g T 9T T ST U STeledT Alel derieefiR sRieam Jex
qEA 3D [T TSIR T T ol T Aeg ~ITarefiaur,
PICEIR TATHS PIeid o=l Re@om 3 $.33/Y G
BT N AT TS 3T I T T .90 39 e Feol afedTe
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gl g IR, o 9N Bodhdqed el hEAET v,
A, Y97, 9 s % oq el 3R el 4
JMIAT ATd TR IARNT UTSfaet Bl g 3718, hdes Te¥ [Hesdhd I I1d
IRT Gofeh! UfdaTe] Trerm Ararel 8 didhed TaouT] SRGeI iT
PIUTTE BAGR T d ANNBR U 81 eadT g ATel. IS
ST ST AR 810N U 37TR.

6. On a plain reading of the above contentions, it is clear that
defendant Nos. 1 to 3 specifically pleaded in their written statement
that they are neither owners nor possessors of the suit property. Alka
Vilas Gadkari and her children are in possession of the same and they
used to cultivate the sugarcane and other crops thereon. By way of the
present application, the defendants have now alleged that they are in
possession of the suit property and have produced certain documents
such as sugarcane weighting receipts and order passed on interim
injunction application in RCS No. 233 of 2018 to show such possession.
However, it is well settled that the defendants cannot adduce oral or
documetary evidence regarding facts not pleaded in the written
statement as well as contrary to their pleading. Likewise, a defendant
cannot alter the defence taken in the written statement and can file an
interim application based on contrary facts. Therefore, the contentions
raised by defendant Nos. 1 to 3 as well as documents produced by the

defendants cannot be relied upon.

7. As discussed above, defendant Nos. 1 to 3 have specifically
pleaded in Paragraph Nos. 9 to 12 of their written statement that they

are neither the owners nor the possessors of the suit property. However,

in Paragraph No. 13, the defendants have stated that - “HeR SAT A

& TR g TEES deol Ak B 9 SR, AT AR AT
HIGEITHAT Al I g 3MR.” The said averment is clearly contrary to the

specific defence taken in Paragraph Nos. 9 to 12 of the written

statement. It therefore, appears that the aforesaid pleadings of the
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defendants are mutually contradictory and self-destructive in nature.
The said pleas cannot stand together. In that regard the Hon’ble
Supreme Court in the case of R.N. Gosain A v. Yashpal Dhir, AIR 1993
SC 352, it is held that -

Law does not permit a person to both approbate and
reprobate. This principle is based on the doctrine of
election which postulates that no party can accept and
reject the same instrument and that "a person cannot say at
one time that a transaction is valid any thereby obtain
some advantage, to which he could only be entitled on the
footing that it is valid, and then turn round and say it is
void for the purpose of securing some other advantage".

Thus, both the statements of the defendants can not be relied on.
Consequently, by way of filing interim application, defendant Nos.1 to 3
cannot claim possession over the suit property which is not consistent
with their written statement. Furthermore, prior to filing the present
application, the defendants have not offered any explanation for the
contradictory and self-destructive pleadings taken by them in the
written statement. Therefore, the defendants cannot be permitted to

take alleged plea of possession in the present application.

8. Defendant Nos. 1 to 3 have themselves pleaded that Alka and her
children are co-sharers in the suit property and are in possession
thereof. Admittedly, they are not parties to the present proceedings. In
such circumstances, if defendant Nos. 1 to 3 are permitted to send the
sugarcane crop cultivated on the suit property for crushing exclusively
in their own name, the same may cause prejudice to the alleged rights
and interests of Alka and her children. Therefore, it would neither be
legal nor proper to permit defendant Nos. 1 to 3 to send the sugarcane

crop for crushing in their name.

9. In her say (Exh.41), the plaintiff has, in the alternative, prayed

that the alleged sugarcane crop be sent for crushing in the name of a
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Court Commissioner. However, no such specific prayer has been made
by the defendants in the present application. Moreover, as discussed
above, there are other co-sharers in the suit property who are not party
to the present suit. No opportunity of hearing has been afforded to
them. So also, the defendants have pleaded that they are not the
owners of the suit property and also not in possession of the same. In
such situation, it is not legal and proper to pass any order directing that
the sugarcane crop be sent for crushing solely in the name of defendant
Nos. 1 to 3. Thus, the application is liable to be rejected. In the result, I
pass following order.

ORDER
The application (Exh.38) is rejected.
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