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IN THE INDUSTRIAL COURT, MAHARASHTRA
AT : AURANGABAD

Complaint (ULP) No.330 of 2017
(CNR No.MHIC20-0009822016)

Suraj s/o Apparao Joshi
Age-36, Occ-Service,
R/o- Plot No.54, Meeranagar,
Padegaon, Tal & Dist-Aurangabad. ant
Versus ,@)
1)  Chairman & Managing Director, 'b.
Dainik Bhaskar Group, %
Plot No. 06, “Dwarka Sadan”, V\

Press Complex, M.P. Nag
Bhopal, (M.P.) 462001 Respondents

LOWEXH.U-2
ellv d on 16™ July, 2018 )

mt is filed under Items-3,6 & 9 of Schedule-IV of
& P.U.L.P. Act, 1971 challenging the transfer order

1)
the

N

relief.

017 and requested to quash and set aside it. By filing

nt application the complainant has requested to grant interim

2)  As per contention of complainant the respondent No.l has
started newspaper business at Aurangabad in the year 2011. The

complainant was appointed as Telephone Operator w.e.f. 10" June,
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2011 in Administrative Department. Thereafter, he is promoted time
to time. Since April 2016 he is working as a Management Associate
in Brand Marketinging Department at Aurangabad. Though he was
designated as Management Associate, but his nature of duties were
as per employee. Therefore, he is an 'employee’ u/s-3(5) ofsthe

MRTU & PULP Act, 1971 and 'workman' u/s-2(s) of the I%

1947 and Sec. 3 of Working Journalist Act, 1955. F r

promotion his services were appreciated by the re@. His

service record was clean and unblemished. \%

3) As per his contention his se @ governed by

recommendations of Majithia Wage ard dt. 11-11-2011.

Hence, it is mandatory to thﬁ’ﬁi:n nt to give wages as per
Majithia Award. The complairant }severally requested to the

respondent to make hi p% and to pay wages as per Majithia
Award, but the re$pondent hias not paid wages as per Majithia Award
and therefor& c\qﬁw ed unfair labour practices.  Further, on

6-1-2017 nt No. 1 through respondent No. 2 & 3 started

pressuri directing the complainant to give resignation on or

2017, otherwise they should terminate his services w.e.f.
\ Therefore, he has filed Comp. (ULP) No. 20/2017.

Fuvther as per oral threat the respondent has not taken action.
However, with an intention to victimize him and under the guise of
management policy, the respondent has transferred his services by
order dt. 1" November, 2017 with immediate effect. As per his

contention due to claiming wages as per directions of Majithia
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Award, he is victimized. Therefore, he is transferred with malafide
intention.  Hence, requested to prima facie declare that the
respondent has committed unfair labour practices. The complainant
has made out prima facie case. The balance of convenience is in his

favour. Hence, requested to allow the interim application.

4)  The respondent has filed say and written statemen: 2

They have admitted relationship with complainant. have
denied allegations of unfair labour practices %“ by the
complainant. They have denied that t %&ai t is an
'employee’. He is working in cadre @@mem Associate,

therefore he is not 'employee' as per of the I.D. Act and
'workman' Sec. 3(5) of the MRK:’n P Act, 1971. Further, the

complainant is already made \t in service, hence his The

application is not legal*a e. Hence, requested to reject the
interim applicati

»

5) The co@ was appointed as Telephone Operator w.e.f.

13-6-201#" after, he was promoted time to time. At the time
of '@nplaint he was promoted as Management Associate in
@;ﬂ etinging Department. Further his wages was increased
\ o promotion. He is working in executive grade M-7. The
respondent has denied that the service conditions of the complainant
are governed by Majithia Wage Board Award. Further, the

complainant is governed by Model Standing Orders applicable to the

newspaper industry. Further, the complainant has filed Comp.
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(ULP) No. 20/2017 due to alleged oral transfer. In that complaint
the complainant has not proved his claim. Further, there is vacant
post at Jalgaon. One Mr. Punit Sharma has given resignation of his

post w.e.f. 13" November, 2017. He was also working as a
Management Associate in Brand Marketing Department. Diig, to
vacant post the complainant was transferred at Jalgaon. @
exigency at Jalgaon, hence he is transferred. Th%‘ e
contention of complainant that with malafide j % e is
transferred to Jalgaon is not correct. The compl not made

out prima facie case. The balance of conver@ t in his favour

and requested to reject the applicatio %

6)  From the pleadings of thﬁt;es, ollowing Points arose for
d

my consideration and I have%\
as under :- Q

Sr.No. . \ oints Findings
o)

1) complainant has made No
t a- facie case ?
@hether the balance of convenience No
\Q lies in favour of complainant ?

3)  What Order ? As per final
Order.

dings with reasons thereon
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REASONS

7)  As to Point Nos.1 & 2 :-

In support of contention both the counsels have argued before

that he might be transferred. But, due to filing complai
transferred immediately. Further, the complaina v% ming
wages as per Majithia Wage Award. He r%\ several
representations to the respondent but same %nsidered. He
has also made complaint to D Kioner of Labour,
Aurangabad. Before Dy. Commissio abour no settlement

took place. Further, due to maﬁo‘]ﬂplaint and demanding wages

the respondent has started g the complainant. They were

pressurizing the cor\%lJ 0 give resignation in the month of
January of 20 he complainant has refused to give

resignation. ter passing 8 to 10 months, the respondent
has trans e services of the complainant at Jalgaon w.e.f. 1%
N 1 However, the complainant has requested by

“mail dt. 6-11-2017 to cancel transfer order, but it is not
\ led. Therefore, the complainant has made out prima facie

case and requested to allow the application.

8)  The counsel for respondent has submitted that the complainant
is making false allegations. Further, if the complainant was

pressurized, then he has to make complaint to the Sr. officer or in the
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police station, but the complainant has not filed complaint. Further
the complainant is working as Management Associate. Therefore he
is not 'workman' as per Sec. 2(s) of the [.D. Act, 1947 and 'employee'
as per Sec. 3(5) of the MRTU & PULP Act, 1971. Hence, the
counsel for respondent has submitted that it is necessary to dégide
the said issue at first. Further, the person who was workin

post of Management Associate in Brand Marketing De %t
Jalgaon has given resignation in November, 2017 said
post is vacant. Further, the complainant being d person
has transferred there due to exigency of .fhe . Hence, the
respondent has not committed unfair m%gﬁices. In support of
contentions the counsel has relied on fé%ﬁg reported decisions :-

&

a) The Executive Engin rs. Vs. Shri Madhav Narhari

Walake(1997@ ,145)
b) Wimco Ltd%, Vs: imco Employees Union (2001-(4)-

Bom.C.

¢ Co s Ltd.,Aurangabad Vs. Sunil Vasudeorao
m (2002 (Supp.2)Bom.C.R. 294)
§]’asthan Patrika Pvt. Ltd. Vs. Ajay Kumgar Bihari
\ 2010-(3)-Bom.C.R.,184)

After perusal of ratios it appears that if transfer order is not
contrary to any applicable service rules or not malafide, then it is not
necessary to interfere in the order. Further, prima facie if it discloses

for administrative exigencies and there is no cogent evidence
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produced by the complainant/employee, then also it is not necessary

to interfere in the transfer order.
9) In the present case the employment of complainant is
admitted. Further, he is promoted time to time. At the time of
transfer he is working as Management Associate in %
Marketing Department at Aurangabad. He is promote

by order dt. 11" July, 2015 w.e.f. 13" July, 2015

designation was revised by order dt. 21* Aug
September, 2015 he is working as Managemerit
per his contention he is an 'employee; ignation is given as
Management Associate. To prove the f work, it is necessary

to come on record the oral evidenege of\bo h the parties. Prima facie

from the documents prod% the complainant as well as
respondent it appeal@ s working in management cadre.
Therefore, at leasw ge it is not proper to consider him as a
'workman' or@ :

10 another allegations of victimization and malafide
tra It is admitted fact that presuming that he may be
\’%& ed elsewhere the complainant has filed Comp. (ULP) No.
2072017 for permanency granting interim protection of alleged oral
transfer. As per his contention the respondent has threatened him on
6-1-2017 to give resignation or he would be terminated w.e.f.
1-2-2017. From the record it appears that till 1-11-2017 as per

alleged threat the respondent has not taken any action or not
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pressurized him to give resignation. Hence, it should be considered
that contention of the complainant of malafide intention is not
reliable. Further, the complainant has not filed any proceeding that
payment be given to him as per Majithia Wages Board Award. The
complainant has filed complaint before Govt. Labour Officer ofynot
implementation of Majithia Wage Bord Award in Marc %
Therefore, in my view if respondent want to vi e

'eb[\ erred

not taken

complainant, then immediately at that time he mig

or his service might be retrenched. But,the resp

action against the complainant. The respo roduced copy
of e-mail sent by Mr. Punit Sharmas, J % From said e-mail
message it appears that Mr. Punit has decided to give

resignation w.e.f. 13" Novemb &QIJ\ Further, he was working as

Management Associate in rketing Department at Jalagaon.

Therefore, due to hi! resigpation the said post at Jalgaon become
na

vacant. The com
»

working as Management Associate at

He\ g experienced person he is transferred at

algaon is at a distance of 130 to 140 kms. from

Aurangabad.

érred.  Hence ratio laid down in the above said reported

decision is helpful to the respondent.

11) The counsel for the complainant has relied on Press Trust of
India Ltd. V/s Press Trust of India Employees Union and
another (2002(4) Mah. L.J. 653). It is mentioned in it that
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Malafide Transfer can always be challenged. 1In the present
complaint the allegations of the complainant is about malafide
transfer. But he has failed to prove it prima facie. In such
circumstances, it is not proper to consider that the respondent has

committed unfair labour practices as per the allegations made bxthe

Application Exh.U-2is rejected.
5\&'\
\&) (R.S. Ghatpande)

“ Member,

Date :- 16—07% Industrial Court, Aurangabad.
sru/- K



