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BEFORE  THE  MEMBER  INDUSTRIAL COURT, MAH., AT SANGLI

Complaint (ULP) No.20 Of 2019
          (CNR No.MHIC10-000038-2019)

Shri Aabasaheb Pandurang Aiwale ..Complainant

V/s

1) MSRTC, Sangli
Divisional Controller & Anr. ..Respondents

   Common Order on   Ex.U-2 a  nd Ex.U-12
(Date : 1st February 2021)

These two applications for interim relief are filed to challenge

the action of respondents based upon their Circular dt.29/07/2016.

The order of respondent Corporation dt.29/08/2016 is giving rise to

the  complainant  for  filing  application  Ex.U-2.  Similarly  order

dt.8/08/2020 is giving rise for filing Ex.U-12 application. By both these

orders  respondent  Corporation  asked  the  complainant  to  undergo

the  medical  check  up  of  colour  blindness  through  anamoliscope

machine.  These  directions  of  medical  check  up  are  based  upon  a

Circular dt.29/07/2016. The complainant has challenged these orders

of respondents dt.29/08/2016 and 8/08/2020.

2. It is case of complainant that initially he was serving as driver

with respondent Corporation but subsequently due to defective eye

sight he was found unfit to discharge his duties as driver, therefore in

December 2013 he was appointed as security guard and his service as

well as pay was protected. This action of respondent Corporation is
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based upon their circular dt.21/07/2012. It is his further case that vide

said  circular  the  respondent  Corporation  decided  to  absorb  and

accommodate the drivers who are found suffering from disease of

colour  blindness  and whose eye sights  are  found defective  on the

post of security  guard by protecting their  pay.  Accordingly  he was

appointed as security guard in December 2013 and Since then he is

discharging his duties properly. It is further contended that despite of

this the respondents with view to terminate his services again asked

him to  go  to  Medical  Board  of  Sir  J.  J.  Hospital,  Mumbai  and  get

examine  his  eyes  through  anamoloscope  machine.  It  is  further

contended  that  there  upon  he  approached  to  the  learned  Labour

Court under apprehension of termination of his services based upon

medical report of Sir  J.J.  Hospital.  Accordingly he filed Comp.(ULP)

No.13/2017 and sought interim protection to his service status. It is

further  contended  that  despite  of  this  the  respondents  again  by

issuing  orders  dt.29/08/2016  and  8/08/2020  asked  him  to  get

examine his eyes through anamoliscope machine as they intends to

alter  his  service  status  from  security  guard  to  either  sweeper  or

cleaner etc. as per their circular dt.29/07/2016. It is further contended

that said  action on the part of respondent Corporation prima facie

amounts  to  an  unfair  labour  practices  to  breach  the  service

conditions.  Therefore,  he  filed  those  applications  for  the  relief  of

staying execution operation of both the orders till  final disposal of
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complaint. 

3. Both respondents appeared in the matter and have filed their

joint and separate say to both interim relief applications. Say of Ex.U-

2 is of Ex.C-4 and that of Ex.U-12 is at Ex.C-8. The contentions raised in

the  both  say  are  by  and  large  identical  and  similar.  Therefore,  I

propose  to  consider  the  same  commonly.  The  respondent

Corporation mainly contends that the circular is received from head

office for all employees of State Corporation. Therefore, it is to be

implemented  by  each  division  and  independent  employee  cannot

challenge the same before this court. It is further contended that vide

previous circular the respondent Corporation has decided to protect

the  services  of  all  drivers  who  were  found  either  suffering  from

disease of colour blindness or found having defective eye sight  by

appointing  them  on  the  post  of  security  guard.  However,

subsequently  it  was  found  that  there  is  rise  in  cases  of  colour

blindness of drivers and therefore they could not accommodate all of

them  on  the  post  of  security  guard  and  have  decided  to

accommodate them on the post of sweeper, cleaner etc. Therefore,

they  have  issued  subsequent  circular  dt.29/07/2016.  They  also

decided to reverify the correctness of disease of colour blindness and

defective  eye  sight  of  the  drivers  by  examining  their  eyes  on

anamoliscope  machine  from ophthalmologist.   By  said  circular  the

respondent  Corporation  further  decided  either  to  reappoint  the
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drivers who were found fit to discharge their duties as drivers or to

initiate appropriate departmental  enquiry  proceeding against them

for  committing  fraud  upon  respondent  Corporation.  They  further

contend that the circular was issued inconsonance with provisions of

Persons with Disabilities (Equal Opportunities,  Protection of Rights

and Full Participation) Act, 1995. They have got every right to issue

such circulars to find out suitability of their employee to discharge

particular duty. Therefore, their action does not amount to an unfair

labour  practices.  They  further  contend  that  vide  interim  order  of

learned Labour Court the service status of complainant is protected.

Therefore,  if  he  is  asked  to  go  for  medical  check  up  then  no

irreparable injury will be caused to him. Accordingly they prayed for

rejection of both applications.

4. In  view  of  above  facts  following  points  arise  for  my

determination and I have recorded my findings against each of them

for the reasons stated there below - 

Points Findings

(1) Whether  complainant  proves  prima
facie case ?

In the negative

(2) In  whose  favour  balance  of
convenience lies ?

In favour of
respondents 

(3) To whom  irreparable loss / injury will
be caused if interim relief is granted ? 

Respondents

(4) What Order ? As per final order 

   Reasons

5. I  have  heard  advocates  of  parties  at  length.  Beside  this
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advocate Shri S.S. Mutalik and advocate Shri D.S. Yadav have placed

on record synopsis of written argument in Comp.(ULP)  No.18/2019

and orally requested for reading the same in other related complaints

including present one. I  have gone through the synopsis of written

argument. It is nothing but repetition of oral submissions.

6. It is useful to describe few material undisputed facts to decide

these both interim relief applications.

Prima facie it  is  not in  dispute that  initially  complainant was

appointed  as  driver  and  subsequently  since  December  2013

reappointed as security guard due to colour blindness / defective eye

sight. Prima facie it is also not in dispute that this reappointment on

the  post  of  security  guard  was  made  on  the  basis  of  circular  of

respondent dt.21/07/2012. Prima facie it is also not in dispute that

the  respondent  Corporation  by  issuing  circular  dt.29/07/2016

previous circular dt.21/07/2012 was set aside and cancelled.  Similarly

other  two  circulars  dt.24/08/2012  and  18/04/2015  based  upon

circular dt.21/07/2012 were also came to be set aside and cancelled

vide circular dt.29/07/2016. Prima facie it is also not in dispute that

on the basis of this subsequent circular of 29/07/2016, complainant

was asked to go for medical check up of eyes through  anamoloscope

machine. Prima facie it is also not in dispute that under apprehension

of  oral  termination  of  services  complainant  approached  to  the

learned Labour Court by filing complaint of unfair labour practice and
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has sought interim protection to his service status. Prima facie it is

also  not  in  dispute  that  vide  order  dt.29/08/2016  and  8/08/2020

which were subject  matters  of Ex.U-2 and Ex.U-12 respectively  the

respondent Corporation again asked complainant to go for medical

check up for his eye sight. This action of respondent Corporation is

challenged contending that  the  subsequent  circular  of  29/07/2016

cannot be applied retrospectively to the case of complainant as his

status  as  security  guard  is  found  protected  by  earlier  circular  of

21/07/2012.  On  the  other  hand,  the  respondent  Corporation

contends that their action is within their jurisdiction and complainant

independently cannot challenge the same before this court. 

7. In view of above referred facts of case now it become necessary

to ascertain from material on record whether respondents have prima

facie  indulged  into  an  unfair  labour  practices  by  issuing  orders

dt.29/08/2016  and 8/08/2020  respectively.  So  far  as  contention of

respondent Corporation about right of complainant to challenge the

subsequent  circular  dt.29/07/2016  and  jurisdiction  of  court  decide

the legality of the same is concerned at this stage court is not going

to  consider  the  legality  of  the  circular  but  simply  prima  facie

assessing  the  merit  of  the  case  in  the  context  of  above  referred

circular by invoking three cardinal principles of grant of interim relief

viz. prima facie case, balance of convenience and irreparable injury. In

other words, the objection raised by respondent Corporation in this
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regard  needs  no  consideration  at  this  stage  and  therefore  same

needs consideration during course of trial. 

8.  Now  coming  to  other  aspects  of  the  matter.  In  both

applications complainant has seriously assailed the action of issuing

orders of eye check up on the part of respondent Corporation based

upon subsequent circular. According to his contention, the circular is

not  applicable  to  him  as  his  status  as  security  guard  is  found

protected  by  previous  circular  dt.21/07/2012  and  same  cannot  be

disturbed by subsequent circular dt.29/07/2016. In substance he tried

to  contend  that  by  way  of  subsequent  circular  dt.29/07/2016  his

previous  service  status  as  security  guard  cannot  be  affected

retrospectively.  Therefore,  the  crux  of  the  matter  is  proper

interpretation  of  the  subsequent  circular  dt.29/07/2016.  So  it  is

useful  to  reproduce  the  vernacular  version  of  the  said  circular  for

understanding the  controversy  as  well  as  for  deciding  the  interim

relief applications.

महहारहाषष  रहाज्य महारर पररवहन महहाममडळ
मध्यवरर्ती कहायहारलय, महहारहाषष  वहाहरतूक भवन
डड. आनमदरहाव नहायर महारर,
मममबई ४००००८.
ददनहामक २९/०७/२०१६

दवषय- रहा.प. ससेवसेमध्यसे असरहानहा चहालकहास रमर आमधळसेपणहा (  ) color Blind यहा 
कहारणहास्रव ववैद्यककीयदृषयहा अपहात्र कसे ल्यहास अशहा प्रकरणणी करहावयहाच्यहा 
कहायरवहाहणीबहाबर...
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समदभर-१) रहाप/कमरवरर/आस्थहा/४८६-ई/३३४६ दद.२१/०७/२०१२
२) रहाप/कमरवरर/आस्थहा/४८६-ई/३८७८ दद.२४/०८/२०१२
३) रहाप/आस्थहा/यमआर/४८६-ई/२०७५ दद.१८/०४/२०१५

रहा.प.  ससेवसेर  असरहानहा  चहालकहास  रमर  आमधळसेपणहा  (  )  color Blind यहा  कहारणहास्रव
ववैद्यककीयदृषयहा अपहात्र कसे ल्यहास करहावयहाच्यहा कहायरवहाहणीबहाबर समददभरर पररपत्रकहानमसहार समचनहा
दसेण्यहार आल्यहा हहोत्यहा.  अशहा प्रकरणहासमदभहारर महहाममडळहामध्यसे उदभवलसेल्यहा पररसस्थरणीच्यहा
अनमषमरहानसे  दद.१/०४/२०१६ रहोजणी  झहालसेल्यहा  महहाममडळहाच्यहा  सभसेमध्यसे  दवचहार  करण्यहार
आलहा.  महहाममडळ  ठरहाव  क.२०१२:०६:१८  दद.२०/०६/२०१२  नमसहार  वरणील
दवषयहाबहाबर  जहो  ठरहाव  करण्यहार  आलहा  हहोरहा.  त्यहा  ठरहावहाच्यहा  अनमषमरहानसे  यसेणहा-यहा
अडचणणींचहाहणी वरणील सभसेमध्यसे दवचहार करण्यहार आलहा.  सवर  बहाजतूमचहा सहामरहोपहामर दवचहार करुन
समचहालक ममडळहानसे महहाममडळ ठरहाव क.  २०१६:०४:१६ दद.१/०४/२०१६ पहारणीर कसे लहा
आहसे. त्यहानमसहार करहावयहाच्यहा कहायरवहाहणीबहाबर खहालणीलप्रमहाणसे समचनहा दसेण्यहार यसेर आहसेर. 
१) उपरहोक्त महहाममडळ ठरहाव क. २०१६:०४:१६ दद.०१/०४/२०१६ नमसहार यहापमवर्ती
कसे लसेलहा महहाममडळ ठरहाव क. २०१२:०६:१८ दद.२०/०६/२०१२ रद्द करण्यहार यसेर आहसे.
त्यहानमसहार प्रसहाररर कसे लसेलणी समददभरर पररपत्रक क.१ व २ हणी समध्दहा रद्द करण्यहार यसेर आहसेर.
त्यहाममळसे  यहापमढसे  जसे चहालक दृषणी रणीक्ष्णरहा चहाचणणीमध्यसे रमर आमधळसेपणहा (  ) color Blind यहा
कहारणहास्रव ववैद्यककीयदृषयहा अपहात्र ठरल्यहास अशहा चहालकहामनहा पयहारयणी नहोकरणी दसेण्यहार यसेऊ
नयसे. 
२) समददभरर पररपत्रक क.१ नमसहार दद.१८/०४/२०१५ पयररच्यहा कहालहावधणीपयरर ज्यहा
चहालकहामनहा  रमर  आमधळसेपणहा  (  )  color Blind यहा  कहारणहास्रव   ववैद्यककीयदृषयहा  अपहात्र
ठरदवल्यहानमरर समरकहा रककपदणी पयहारयणी नहोकरणी ददलणी आहसे दकम वहा पयहारयणी नसेमणतूककीचणी प्रकरणसे
प्रलमदबर आहसेर,  अशहा कमरचहा-यहास खहालणील दहोष असरणील रर रमर  आमधळसेपणहा  उदभवतू
शकरहो.  हणी  वस्रमसस्थरणी  दवचहारहार  घसेऊन  यहा  कमरचहा-यहामबहाबरणीर  खहालणील  रपहासणणी
अनडमहोलहोस्कहोप मशणीनदहारसे,  जजल्हहा शल्य दचदकत्सक, स्थहादनक ववैद्यककीय ममडळ यहामच्यहाकडसे
उपलब्ध नसल्यहास सर जसे.जणी. सममह रुग्णहालय, मममबई यहामचसेकडतून करुन घसेण्यहार यहावणी. 

अ) अपघहार हहोऊन ममदतूचहा आक्शणीपणीटल्स लहोब दनकहामणी झहाल्यहास,
ब) अल्टट हाव्हहायलसेट दकरणहामनणी डहोळयहाचहा रसेटणीनहा खरहाब झहाल्यहास, 
क) वयहोमहानहाप्रमहाणसे हहोणहारहा रसेटणीनहाचहा 'ममक्यतूलर दडजनरसेशन' हहा आजहार
ड) मधममसेहहामध्यसे रसेटणीनहावरणील ममक्यतूलर भहारहार यसेणहारसे कहायम स्वरुपणी समज
वरणील ववैद्यककीय रपहासणणीअमरणी ज्यहा कमरचहा-यहामनहा रमर आमधळसेपणहा नसल्यहाचसे आढळतून
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आल्यहास व सदर कमरचहारणी चहालकपदणी कहाम करण्यहास पहात्र ठरल्यहास अशहा कमरचहा-यहामचणी
उदचर ववैद्यककीय रपहासणणी करुन त्यहामनहा चहालक पदहाचसे  उदचर प्रदशकण दसेऊन चहालक पदणी
दनयमहाधणीन पतूवरवर दनयमक्तकी द्यहावयहाचणी आहसे. ववैद्यककीय रपहासणणीमध्यसे पहात्र ठरलसेल्यहा चहालकहामनहा
चहालक पदणी नहोकरणी ददल्यहानमरर सदर चहालकहामदवरुध्द महहाममडळहाचणी फसवणतूक कसे ल्यहाप्रकरणणी
उदचर प्रमहादणीय कहायरवहाहणी करण्यहार यहावणी व रमर आमधळसेपणहा  (  )  color Blind आढळतून
आलसेल्यहा चहालकहामनहा 'स्वच्छक' पदहावर पयहारयणी नहोकरणी दसेण्यहार यहावणी. 

३) वर अनमकमहामक २ यसेथसे  नममद कसे लसेल्यहा कहायरपध्दरणीनमसहार सदरचसे  पररपत्रक
प्रसहाररर  झहालसेल्यहा  रहारखसेपयररच्यहा  प्रलमदबर  प्रकरणणी  रमर  आमधळसेपणहा  यहा  कहारणहास्रव
ववैद्यककीयदृषयहा अपहात्र ठरलसेल्यहा परमरम  त्यहामनहा  पयहारयणी  नहोकरणी  न ददलसेल्यहा अशहा चहालकहामचणी
ववैद्यककीय रपहासणणी करुन वर अनमकमहामक २ मध्यसे ठरल्यहाप्रमहाणसे कहायरवहाहणी करण्यहार यहावणी. 

४) यहापमढसे  रमर  आमधळसेपणहा  (  )  color Blind यहा  कहारणहास्रव  ववैद्यककीयदृषयहा
अपहात्र ठरलसेल्यहा कमरचहा-यहामनहा पयहारयणी नहोकरणी दसेण्यहार यसेऊ नयसे. त्यहामचणी ससेवहा ववैद्यककीयदृषयहा
अपहात्ररसेच्यहा कहारणहास्रव समहाप्त करण्यहार यहावणी'. 

9. Advocate Shri S.S. Mutalik heavily relied upon clause-3 of the

circular  which  says  that  the  cases  of  employees  who  are  found

suffering from disease  of colour blindness or defective eye sight and

to whom alternative employment is not alloted are only governed by

the said circular and therefore those employees only required to get

their  eyes  tested  on  anamoloscope  machine  through

ophthalmologist.  However,  in  my  view,  the  circular  cannot  be

interpreted in such manner by reading only one clause. It requires to

be  read  in  entirety  and  inference  about  applicability  of  same  is

requires to be drawn. So on careful reading of clause -1 prima facie it

appears that the respondent Corporation has set aside their  earlier

circular  dt.21/07/2012  of  providing  job  of  security  guard  to  the

drivers who are found suffering from disease of colour blindness. The
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said clause further says that henceforth alternative employment shall

not be provided to such drivers who are found suffering from colour

blindness.  Clause-2 says that the drivers who were found suffering

from disease of colour blindness and were given appointment on the

post of security guard till  the circular  dt.18/04/2015 or the drivers

whose claim for alternate employment are pending require to go for

medical check up of their eye sight on anamoloscope machine either

at  Civil  Hospital  or  Medical  Board  or  Sir  J.J.  Hospital,  Mumbai.  It

further  says  that  on  examination  of  eye  sight  by  ophthalmologist

through anamoloscope machine if the driver does not found suffering

from disease of colour blindness then he should be reappointed on

the post of driver after medical check up and imparting training of

said  post.  The  respondent  Corporation  may  initiate  appropriate

departmental  enquiry  proceeding  against  drivers  for  committing

fraud upon respondent Corporation.  It further says that during said

check up if the drivers / employees are found suffering from disease

of colour blindness then they be given alternate appointment on the

post of sweeper. So prima facie this clause– 2 of circular covers all

cases of drivers who are found suffering from the disease of colour

blindness to whom alternate appointments on the post of security

guard are given. Therefore, in my view, the respondent Corporation

by  issuing  orders  dt.29/08/2016  and  08/08/2020  based  upon

subsequent circular dt.29/07/2016 have prima facie not indulged into
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unfair  labour  practices.  As  stated  above  the  service  status  of

complainant is already protected by interim order of learned Labour

Court. Therefore, if he is asked to go for medical check up of his eye

sight  through  anamoloscope  machine  no  irreparable  loss   /  injury

would be caused to him. On the other hand, if such medical check up

is not done then the respondent Corporation will be burdened either

to accommodate all drivers suffering from disease of colour blindness

on  the  post  of  security  guard  or  will  be  prevented  from  taking

appropriate action against those drivers who committed fraud upon

respondent  Corporation  while  securing  alternative  employment  of

security  guard.  Therefore,  it  cannot  be  said  that  balance  of

convenience lies in favour of complainant. In the light of the above

facts  it  cannot be said  that  complainant  has  succeeded in  proving

prima facie case. 

10. In  view  of  above  discussion,  I  come  to  the  conclusion  that

complainant failed to prove prima facie case, balance of convenience

does  not  lie  in  his  favour.  If  interim  relief  of  staying  execution

operation of orders dt.29/08/2016 and 08/08/2020 is granted then

irreparable  loss  will  be  caused  to  the  respondent  Corporation.

Accordingly I  answer the points and proceed to pass the following

order.

Contd...
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     Order

(i) Both applications of Ex.U-2 and Ex.U-12 are rejected. 

(ii) Interim stay granted vide order of Ex.C-6  is called 

back and set aside. 

(iii) No order as to costs. 

(iv) Dictated and pronounced in Open Court.

Date : 1st February 2021.               (N.S.Kole)
        Member

Place : Sangli.               Industrial Court Sangli
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