I Comp.(ULP) No.20/2019
Orders Below Ex.U-2 & U-12...

BEFORE THE MEMBER INDUSTRIAL COURT, MAH., AT SANGLI

Complaint (ULP) No.20 Of 2019
(CNR No.MHIC10-000038-2019)

Shri Aabasaheb Pandurang Aiwale ..Complainant
V/s

1) MSRTC, Sangli
Divisional Controller & Anr. ..Respondents

Common Order on Ex.U-2 and Ex.U-12
(Date : 1** February 2021)

These two applications for interim relief are filed to challenge
the action of respondents based upon their Circular dt.29/07/2016.
The order of respondent Corporation dt.29/08/2016 is giving rise to
the complainant for Ffiling application Ex.U-2. Similarly order
dt.8/08/2020 is giving rise for filing Ex.U-12 application. By both these
orders respondent Corporation asked the complainant to undergo
the medical check up of colour blindness through anamoliscope
machine. These directions of medical check up are based upon a
Circular dt.29/07/2016. The complainant has challenged these orders
of respondents dt.29/08/2016 and 8/08/2020.

2. It is case of complainant that initially he was serving as driver
with respondent Corporation but subsequently due to defective eye
sight he was found unfit to discharge his duties as driver, therefore in
December 2013 he was appointed as security guard and his service as

well as pay was protected. This action of respondent Corporation is
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based upon their circular dt.21/07/2012. It is his further case that vide
said circular the respondent Corporation decided to absorb and
accommodate the drivers who are found suffering from disease of
colour blindness and whose eye sights are found defective on the
post of security guard by protecting their pay. Accordingly he was
appointed as security guard in December 2013 and Since then he is
discharging his duties properly. It is further contended that despite of
this the respondents with view to terminate his services again asked
him to go to Medical Board of Sir J. J. Hospital, Mumbai and get
examine his eyes through anamoloscope machine. It is Ffurther
contended that there upon he approached to the learned Labour
Court under apprehension of termination of his services based upon
medical report of Sir J.J. Hospital. Accordingly he filed Comp.(ULP)
No.13/2017 and sought interim protection to his service status. It is
further contended that despite of this the respondents again by
issuing orders dt.29/08/2016 and 8/08/2020 asked him to get
examine his eyes through anamoliscope machine as they intends to
alter his service status from security guard to either sweeper or
cleaner etc. as per their circular dt.29/07/2016. It is further contended
that said action on the part of respondent Corporation prima facie
amounts to an unfair labour practices to breach the service
conditions. Therefore, he filed those applications for the relief of

staying execution operation of both the orders till final disposal of
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complaint.

3. Both respondents appeared in the matter and have filed their
joint and separate say to both interim relief applications. Say of Ex.U-
2 is of Ex.C-4 and that of Ex.U-12 is at Ex.C-8. The contentions raised in
the both say are by and large identical and similar. Therefore, |
propose to consider the same commonly. The respondent
Corporation mainly contends that the circular is received from head
office for all employees of State Corporation. Therefore, it is to be
implemented by each division and independent employee cannot
challenge the same before this court. It is further contended that vide
previous circular the respondent Corporation has decided to protect
the services of all drivers who were found either suffering from
disease of colour blindness or found having defective eye sight by
appointing them on the post of security guard. However,
subsequently it was found that there is rise in cases of colour
blindness of drivers and therefore they could not accommodate all of
them on the post of security guard and have decided to
accommodate them on the post of sweeper, cleaner etc. Therefore,
they have issued subsequent circular dt.29/07/2016. They also
decided to reverify the correctness of disease of colour blindness and
defective eye sight of the drivers by examining their eyes on
anamoliscope machine from ophthalmologist. By said circular the

respondent Corporation further decided either to reappoint the
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drivers who were found fit to discharge their duties as drivers or to
initiate appropriate departmental enquiry proceeding against them
for committing fraud upon respondent Corporation. They further
contend that the circular was issued inconsonance with provisions of
Persons with Disabilities (Equal Opportunities, Protection of Rights
and Full Participation) Act, 1995. They have got every right to issue
such circulars to find out suitability of their employee to discharge
particular duty. Therefore, their action does not amount to an unfair
labour practices. They further contend that vide interim order of
learned Labour Court the service status of complainant is protected.
Therefore, if he is asked to go for medical check up then no
irreparable injury will be caused to him. Accordingly they prayed for
rejection of both applications.

4. In view of above Ffacts following points arise for my
determination and | have recorded my findings against each of them

for the reasons stated there below -

Points Findings

(1) Whether complainant proves prima In the negative
facie case ?

(2) In whose Ffavour balance of In Favour of
convenience lies? respondents

(3) To whom irreparable loss / injury will Respondents
be caused if interim relief is granted ?

(4) What Order? As per final order

Reasons
5. | have heard advocates of parties at length. Beside this
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advocate Shri S.S. Mutalik and advocate Shri D.S. Yadav have placed
on record synopsis of written argument in Comp.(ULP) No.18/2019
and orally requested for reading the same in other related complaints
including present one. | have gone through the synopsis of written
argument. It is nothing but repetition of oral submissions.

6. It is useful to describe few material undisputed facts to decide
these both interim relief applications.

Prima facie it is not in dispute that initially complainant was
appointed as driver and subsequently since December 2013
reappointed as security guard due to colour blindness / defective eye
sight. Prima facie it is also not in dispute that this reappointment on
the post of security guard was made on the basis of circular of
respondent dt.21/07/2012. Prima facie it is also not in dispute that
the respondent Corporation by issuing circular dt.29/07/2016
previous circular dt.21/07/2012 was set aside and cancelled. Similarly
other two circulars dt.24/08/2012 and 18/04/2015 based upon
circular dt.21/07/2012 were also came to be set aside and cancelled
vide circular dt.29/07/2016. Prima facie it is also not in dispute that
on the basis of this subsequent circular of 29/07/2016, complainant
was asked to go for medical check up of eyes through anamoloscope
machine. Prima facie it is also not in dispute that under apprehension
of oral termination of services complainant approached to the

learned Labour Court by filing complaint of unfair labour practice and
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has sought interim protection to his service status. Prima facie it is
also not in dispute that vide order dt.29/08/2016 and 8/08/2020
which were subject matters of Ex.U-2 and Ex.U-12 respectively the
respondent Corporation again asked complainant to go for medical
check up for his eye sight. This action of respondent Corporation is
challenged contending that the subsequent circular of 29/07/2016
cannot be applied retrospectively to the case of complainant as his
status as security guard is found protected by earlier circular of
21/07/2012. On the other hand, the respondent Corporation
contends that their action is within their jurisdiction and complainant
independently cannot challenge the same before this court.

7. In view of above referred facts of case now it become necessary
to ascertain from material on record whether respondents have prima
facie indulged into an unfair labour practices by issuing orders
dt.29/08/2016 and 8/08/2020 respectively. So far as contention of
respondent Corporation about right of complainant to challenge the
subsequent circular dt.29/07/2016 and jurisdiction of court decide
the legality of the same is concerned at this stage court is not going
to consider the legality of the circular but simply prima Ffacie
assessing the merit of the case in the context of above referred
circular by invoking three cardinal principles of grant of interim relief
viz. prima facie case, balance of convenience and irreparable injury. In

other words, the objection raised by respondent Corporation in this
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regard needs no consideration at this stage and therefore same
needs consideration during course of trial.

8. Now coming to other aspects of the matter. In both
applications complainant has seriously assailed the action of issuing
orders of eye check up on the part of respondent Corporation based
upon subsequent circular. According to his contention, the circular is
not applicable to him as his status as security guard is found
protected by previous circular dt.21/07/2012 and same cannot be
disturbed by subsequent circular dt.29/07/2016. In substance he tried
to contend that by way of subsequent circular dt.29/07/2016 his
previous service status as security guard cannot be affected
retrospectively. Therefore, the crux of the matter is proper
interpretation of the subsequent circular dt.29/07/2016. So it is
useful to reproduce the vernacular version of the said circular For
understanding the controversy as well as for deciding the interim

relief applications.

HERTE 5T AR GRIE HBHSDd

HeIdd! praferd, HERTE aTgdd Ha

C

&7 2% /09 /09¢

fIST- 1.9, AIHE IRIAHT ATADRT T 3MTerequn (color Blind) 3
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ded-q) 9 /Ha /TR 8¢ g -3 /3385 fT.29/00/2092
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.9, [T IIMET BN I 3Ngasuon (color Blind) I HRURGT
JTHIIGEAT U BRI PRI HRIAEEET Aafid IRIAHTIIR o
QUAT 3N BT, 31T YIRUIRIGHIT AMSaMed Ievdeledr aRReyda
ST f3.9/0%/209¢ ISl HTeledT AeHSHRAT ANHY fIaR FHRogTd
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el Hed™ HEMed o9d P. 209€:0%8:9¢ f.9/0%/209¢ URId dell
3MTe. TR IRGITT DHRIATE ST Gl AN FaT QAT A 3.
9) IRk TBHSH NG . 09§:08:9¢ 12.09/08/09¢ THAR AYal
hoTolT HETHSS aVId 3. 2092:05:9¢ f.20 /0% /093 g HRUITT AT 3R,
ITTAR TN dhetell FET aRY=® .9 T R 81 JLaT Ig HRuATd Id 3MTed.
TS ATYS of ATl GBI TeuraT arauied 1 afigresaon (color Blind) a1
BRURT EhIIGEIT U IRed 319N AT Gl At <vard I
.
) AT uRuFe 3.9 TAR 2.9¢ /08 /094 WA BHlAELIwRid Sa1
AABET I g (color Blind) a7 BRURGT  Jebrgedl 34T
RIGEITR FRET &byt Tt At fielt a1me febar uafdt AHuhRIT Henvor
TcifSd 3fTed, 3feM HHAT-INT Wielld aly 3RTdIel aR I ST 39,
qhal. & aegd ORI O 1 HHAI-Iiedd Eleflel qurolt
FmIRDIY 7GR, et e fifhcs, Tefie dardi fes TidTdhs
IUCEY TACIRT TR OIS, T8 DR, a8 ArIdhg B0 HugTd ITdl,

[a Wl e

)  IMUE B Hed sTaidiees dlg et sTeaT™,

d)  3IegIEReic RN SIS NEHT BRI SIed,

®)  GAHFIGHET BIIRT T HegeR fEReA" 8T 37N

S)  AgAEHE WCHERI HageR AN AUR HIRIH FG00! Jof

NI JTDHRT TITAVIIIAT ST HHAT—TT T STTeUUTT THIT TSR
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AN g FR PHAR] TeTehusl D BRUIRT UM SR 31QT el —i!
ST derdhi qurvt S T AT IS Sfod Uil S dTetd uat
ferRmTel= gelad FRh! ermedredt 318, Jerhd qURIUiHE UT SReted] dTelehiH]
A TGl AT MR TR ATADIA0ER TEHSHT HAIUD hedTHH-Ul
SfId YT SRiaTE! HRuArd Ardt g I 3fiereuun (color Blind) 3@
I ATADH] FFeedh aTeR IR Alhe! SUAT T,

3) TR IAGFAD 2 IV TG Dol PRVLSITAR Haxd qRuFD
TIRG STeled] IREWITE] Ueifdd Hawolt I fiegoyu I1 HRUR
JIDHRIGEIT U Beled] WY T Gl At 7 fetear a1enm At
EIDHII IRV o aR 3T R HEY SRATIHHIU BIRIdTE! Ruard I,

8) IYe 3 MU (color Blind) a1 BRURGT derhiagea
U SReled] HHAT-TFT Gl At <uITd IS . I [T Jerhrage
U] BRUTRT FHTH PRUIT 1T

9. Advocate Shri S.S. Mutalik heavily relied upon clause-3 of the
circular which says that the cases of employees who are found
suffering from disease of colour blindness or defective eye sight and
to whom alternative employment is not alloted are only governed by
the said circular and therefore those employees only required to get
their eyes tested on anamoloscope machine through
ophthalmologist. However, in my view, the circular cannot be
interpreted in such manner by reading only one clause. It requires to
be read in entirety and inference about applicability of same is
requires to be drawn. So on careful reading of clause -1 prima facie it
appears that the respondent Corporation has set aside their earlier
circular dt.21/07/2012 of providing job of security guard to the

drivers who are found suffering from disease of colour blindness. The
~-10/--



.10.. Comp.(ULP) No.20/2019
Orders Below Ex.U-2 & U-12...

said clause Further says that henceforth alternative employment shall
not be provided to such drivers who are found suffering from colour
blindness. Clause-2 says that the drivers who were found suffering
from disease of colour blindness and were given appointment on the
post of security guard till the circular dt.18/04/2015 or the drivers
whose claim for alternate employment are pending require to go for
medical check up of their eye sight on anamoloscope machine either
at Civil Hospital or Medical Board or Sir J.J. Hospital, Mumbai. It
further says that on examination of eye sight by ophthalmologist
through anamoloscope machine if the driver does not found suffering
from disease of colour blindness then he should be reappointed on
the post of driver after medical check up and imparting training of
said post. The respondent Corporation may initiate appropriate
departmental enquiry proceeding against drivers for committing
fraud upon respondent Corporation. It further says that during said
check up if the drivers / employees are found suffering from disease
of colour blindness then they be given alternate appointment on the
post of sweeper. So prima facie this clause- 2 of circular covers all
cases of drivers who are found suffering from the disease of colour
blindness to whom alternate appointments on the post of security
guard are given. Therefore, in my view, the respondent Corporation
by issuing orders dt.29/08/2016 and 08/08/2020 based upon

subsequent circular dt.29/07/2016 have prima facie not indulged into
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unfair labour practices. As stated above the service status of
complainant is already protected by interim order of learned Labour
Court. Therefore, if he is asked to go for medical check up of his eye
sight through anamoloscope machine no irreparable loss / injury
would be caused to him. On the other hand, if such medical check up
is not done then the respondent Corporation will be burdened either
to accommodate all drivers suffering from disease of colour blindness
on the post of security guard or will be prevented from taking
appropriate action against those drivers who committed fraud upon
respondent Corporation while securing alternative employment of
security guard. Therefore, it cannot be said that balance of
convenience lies in fFavour of complainant. In the light of the above
facts it cannot be said that complainant has succeeded in proving
prima facie case.

10. In view of above discussion, | come to the conclusion that
complainant failed to prove prima facie case, balance of convenience
does not lie in his favour. If interim relief of staying execution
operation of orders dt.29/08/2016 and 08/08/2020 is granted then
irreparable loss will be caused to the respondent Corporation.
Accordingly | answer the points and proceed to pass the following

order.

Contd...
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Order

(i) Both applications of Ex.U-2 and Ex.U-12 are rejected.

(i)  Interim stay granted vide order of Ex.C-6 is called
back and set aside.

(iii) No order as to costs.

(iv) Dictated and pronounced in Open Court.

Digitally signed by
Navnath Sheku Kole
Date: 2021.02.02

(N S Koféﬁ8:17+05'30'
Member
Place : Sangli. Industrial Court Sangli

Navnath Sheku Kole
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