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ORDER BELOW EXH.05
This is an application filed by plainliﬂ's for restraining defendant
perty.

from creating any new cart road or feet road from the suit pro

2. The brief facts of the laintiffs' case are as under:-
situated at village Mauje

The field Gut No.129 area 2 H 61 R
aving four boundaries to the East-

Wahegaon, Tq. Paithan, Dist. Aurangabad h
of field Gut No.128 and Gut

Wahegaon-Wava tar road, to the West-some arca
outh-field Gut No.132

No.130, to the North-field Gut No.128 and to the S

and”) is ancestral property of plaintiffs

(here-in-after referred to as the “suit |
the suit

fit. Defendant is having no concern with
Gut No.133/3, 99, 100, 101, 103. The
57 and 145 Wahegaon-Wava cart
nt is having the

and they are in possession 0
land. Defendant is having field
defendant is having road from field Gut No.1

road for approaching his field Gut No.133/3. So also, defenda
“Wadala pandi cart road for

roqd from field Gut No.15 and 157 Wahegaon
0, 101 and 103. Defendant and other

approaching his field Gut No.99, 10
g without any

adjoining land owners were using the said road since lon

Moreover, real brother of defendant is having field Gut No.132/1

obstruction.
adjacent to the land of plaintiff bearing Gut No.129. Defendant can also

proceed through that land to his field. The wife of defendant is having field
Gut No.103 and in the said sale-deed there is mention of road towards
Western side. The said cart road is Wahegaon-Wadala and it is also available
for defendant to approach his field. Thus, defendant is having above road for
approaching his field, however, defendant is trying to create new cart road

illegally from the suit land, which is belonging to plaintiffs. There is no
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nd nor in revenue record there 1S mention

stream or cart road from the suit la | :
: G all these grounds,
of cart road or feet road from the field Gut No.129. On c‘
inti § eating : .art road or feet road
plaintiffs prayed to restrain defendant from creating any cart fo

from the suit land. Hence prayed to allow the application.

3. Defendant has filed his written statement-cum-reply o this
application (Exh.11). He has denied all adverse allegations levelled against

him. It is his specific contention that he and other farmers on 24.01.2020
applied to the Tahasildar for clearing old approach road which is going from

the suit land. It is also contended by defendant that from the suit land, there

is stream and by said stream adjoining farmers used to go their field, when
there is less water or when water becomes dry. However, plaintiffs have
closed the said stream and clear it up to the level of his land. Due to it, the
flow of water was stopped. Even the Circle Officer has submitted report on
10.09.2020 to Tahasildar, Paithan, in which, it is clearly mentioned that
plaintiffs have brought the space of stream and road under their cultivation.
Even Nayab-Tahasildar on 10.05.2021 has carried spot inspection in suit land
bearing Gut No.129 and prepared panchanama. In said panchanama, it is
mentioned that plaintiffs have closed the road and use the space of stream for
their cultivation. It is also mentioned in said panchnama that the stream and
road which is shown in the map is also not in existence and, therefore,
defendant and other farmers were not having any road to go their field. Even
Tahasildar, Paithan on 10.08.2021 has considered report of Circle Officer, the
panchnama prepared by Nayab-Tahasildar and spot inspection report has
passed order to clear the stream and road passing through it i.e. from field

Gut No.129. However, plaintiff inspite of that order was not obeying it and

trying to obstruct the clearance of stream and road which is going from suit /
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land. On all these grounds, he prayed to reject the application.

4. Following points arises for determination. Findings against each

of them are recorded for reasons mentioned there under:-

srNo| — pomTs | FINDINGS
| Whethel p amuffs prove that they are havmg
puma facie case in theu tavom ? 7 7N70 e
2. |Whether they 1u1the1 prove thal balance of No
convenience lies in their favour ? e
3 Whethe1 pldlntlff% W111 euﬂm 111cparable loss" No
If, the mJuncuon 18 retugedr’
4 |What Order? The
application is
rejected.
REASONS
5. Heard learned counsel for plaintiffs at length. Most of the

arguments advanced by him, is as per contentions raised by plaintiffs in
plaint and application (Exh.05). Therefore, to avoid repetition, 1 did not
reproduce it here again. Plaintiffs have also placed their reliance on
documents such as 7/12 extract, map, spot inspection report, report of Circle
Officer, order of Tahsildar, order of Sub-Divisional Officer, photographs and
other documents filed on record. Learned counsel for plaintiff has invited my

attention to all documents filed on record.

6. The learned counsel for defendant has also advanced argument
at length. His argument is also as per contentions raised by defendant in his
written statement-cum-reply. Therefore, to avoid repetition, I did not

reproduce it here again. The learned counsel for defendant has also filed
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variows documents. photographs etc o record. Most of documents filed by

hesth partics are wame He has v ited my SHETGON (o those documents.

AS TO POINT MO, L TO D 5

? I e the comention of plantis that defendant s creating can
rond from the st land and trying 0 9op 1 Bow of water from the stream.

B s sbeo hes comtention that though the mad I8 not in existence from the suit
land the Tabeiddar hae granted the road under Section $ of The Maharashtra
Land Revemae Code 1966 which i illegal  Therefore, it is necessary 1o
wrwtimire all docaments o arrve at 3 conclusion whether the stream and
road 1 pasang through the surt land or not

% On perusing the panchanama dated 10.5. 2021 it is seen that the
wresm was going through seit land and some of adjoining land owners
mchading defendant were using o for gosng 10 their ficld. It is also seen that
plaistifls have closed it and trought the said land under their cultivation.
Moreover, Toch Map filed by plasnti and other revenue record, itself goes 1o
show that in betwoen fickd gat No 129 and 132, there is existence of stream.
In willage map also, the existence of stream is seen.

9 The learned counsel for plantiffs has argued that defendant has
made apphcation for new road and new road cannot be granted under Section
S of The Maharashira Land Revenue Code, 1966 and it can be granted under
Secuon 143 of The Maharashira Land Revenue Code, 1966. Therefore, the

order of Tehsikdar s illcgal
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aintiffs have closed the stream and

also contended in said application that pl

stopped the natural flow of water. The said application also bears the

signature of other adjacent farmers. Even the order of Tehsildar did not show

that any new road was granted by him. Rather it shows that though in Toch

map, there is mention of road and stream in suit land, it is closed by

plaintiffs. It is also seen that he has not granted any new road, rather he has

directed to clear the stream and the road going from the stream. Under these

circumstances, merely in panchanama dated 10.5.2021, there is reference of
Section 143 of The Maharashtra Land Revenue Code, 1966 it cannot be said
that the Tehsildar has granted new road. Therefore, I find no substance in the

argument of learned counsel for plaintiﬁ .

11. It is seen that plaintiffs have moved revision application before
the S.D.O., Paithan challenging the order of Tehsildar. The learned counsel
for plaintiffs has argued that the S.D.O. has also mentioned in his order that
defendant can approach for new road under section 143 of The Maharashtra
Land Revenue Code, 1966. Therefore, it is necessary to scrutinize the order
of S.D.O. dated 24.5.2022. 1 would like to reproduce para No.10 of the said
order which runs as under:-
3y e, g e dEfcE, UoU Il A A
AS/RGUTIIR, e 157.15,155,16,154,17,153,18,151,149,148,147,
83.85,86,87,82,81, 104, 96,103, 102, 99, 130 132,129 &1 TCTerTd HYT JRX
aer & P Semrtar Aufie yaE oe. HeR VaiE eyl R
e cafdf SrefvaTar FIUTHE! DR ATE. ST IRIASER i+
TIE el T8 P, UTAHTERITT el ST Ut SR, T S0 SR d
SaTSrea et it HGATed] BISTIR W dAFTd d Siegl Heard uroft
T 3TIET PIRST Bl AT 8! d STNETd ATt & ATt @, 3l-

/;\ oy 0\

(3 Scanned with OKEN Scanner



Exh.05)
6 RCS No.276/2021 (Order below

Anil+1 Vs. Baban aal.
ROt SYersrerre - ooy avRraTd) e doredT FerA SERICIEEN

A0 R NeTal AR RIFAER F1 dvcll A5el. mﬁ?ﬁﬂ'ﬁ;
WWWQWWW,WWWW 1966
D 143wmmmmmmmmf

12.

Thus, on perusing above contents, it is seen that there is
existence of stream in the suit land and adjacent land owners were using it
Whenever the water flow is less or stream becomes dry. It is also seen that
plaintiffs have closed the flow of water of Stream.  On perusal of the said
order, it is seen that it has been ordered to clear the obstruction from the
stream going from the suit land. It is also seen that restricted use of
defendant and other farmers is not prevented, whenever there is less water in
the stream and stream becomes dry. Thus, from the said order, it is seen that

if the defendant and other land owners wants Permanent road, from the said
road, they have to approach under Section 143 of The Maharashtra Land
Revenue Code, 1966. On perusal of application of defendant and other land
holders it shows that they did not demand any new road, rather it is their
contention that stream is closed by plaintiff and they are using the road going
from the stream whenever there is less water or water becomes dry
Therefore, it cannot be said that defendant has filed application for new road
Moreover, order of S.D.O. itself has permitted the restricted use of the stream
for approaching the defendant and other land holders to their land whenever
there is less water and water of stream becomes dry.  Whatever observations
of S.D.O. about Section 143 of The Maharashtra Land Revenue Code, 1966,

are in respect of permanent road. However, on perusing the application of

defendant and order of Tehsildar, it is not seen that there is demand of
permanent road and creation of new road. It is in respect of only clearing

the stream and road passing through it, which is used by defendant and others

/5”&*
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/ whenever there is less water and water become dry.

= The learnéd Coun:se] for plaintiffs has argued that alternative way

is available to defendant and other adjoining land holders to their field. As

discussed above, defendant and other land holders did not claim any new

road, rather they moved application for removing the obstruction in stream

created by plaintiffs and its restricted use, whenever there is less water in

stream and stream becomes dry. Moreover, there is no any demand of

defendant of new road under Section 143 of The Maharashtra Land Revenue

Code, 1966. Therefore, I find no substance in the argument of plaintiffs.

14. Moreover, it is the contention of plaintiffs that there is no
stream and the road from the stream as alleged by defendant and as

mentioned in the order of Tahasildar. Then question arose as to how there

was compromised  between  plaintiffs and  defendant  before

the Circle Officer on 21.08.2024 when he has visited the spot. Perusal of the
report of Circle Officer shows that this plaintiff has agreed to give road to the
defendant on the condition to not to remove the obstruction in stream. This
conduct of the plaintiff itself shows that there is stream and road from the suit
land. Thus, over all above discussion shows that there is stream from the suit
land and defendant and other adjacent land holders were using the said
stream whenever there is less water or whenever the waters becomes dry.
Moreover, it is also seen fhat this plaintiff himself has closed the said stream
and brought the said area under his cultivation. Therefore, it cannot be said
that thé Tahasildar by his order has given the new road to defendant. Rather it
is seen that the Tahsildar has ordered to remove the obstruction created by
the plaintiff himself in the stream and thereby caused obstruction to the
e
74&\\
o
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natural flow of water.

15 The learned counsel for plaintiffs has placed his reliance on the
Judement of Hon’ble Bombay High Court in a case of Mohommad Khan

Vs. Shrishankar Maroti Dhage and another, 2017 3) ALL MR 380 in

respect of the jurisdiction of Civil Court. 1 have gone through it and

considered the ratio laid down therein while deciding this application.

16. The learned counsel for plaintiffs has placed his reliance on the

Judgment of Hon’ble Bombay High Court in a case of Vasudev Vs. Manoj

in_Civil Writ Petition No.1826/2018, it is in respect of the jurisdiction of

Civil Court. I have gone through it and considered the ratio laid down
therein. It is in respect of right of way and alternate way. However, in this
case the order of Tahsildar and S.D.O. clearly shows that there is stream in
the suit land and it was used by the defendant and other adjoining land
owners since long. Moreover, plaintiff in this case, himself has agreed before
the Circle Officer to give road to defendant on the condition that not to clear

the whole stream. Therefore, facts of the present and cited case are different.

17. The learned counsel for defendant placed his reliance on

following Judgments -

()  Jivanlal Kannaiyalal Paliwal Vs, Krishnarao D. Sathone, AIR
2004 BOMBAY 89

(i) Patneedi Rudrayya Vs, Velugubantla Venkayva & Ors. AIR 1961

SUPREME COURT 1821
'8
s
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ande and others Vs. Executive E

9

ngineer

pilip Shankarrao Desh

(i11)

and others AIR 1993 Bombay 140
(iv) Malaya Gounder (Dead by L.Rs. ) and Ors. V. Nachiappa

Gounder and Anr, AIR 2012 Madras 182

I have gone through above Judgments and found that those are in respect of

However, in this case, defendant did not

right of easement by prescription.

come up with a case of right of casement by prescription. Rather defendant

applied for clearing the obstruction created by plaintiff in the stream and

revenue authority also found that the plaintiff has used the space of stream

for his cultivation. Therefore, with due respect facts of the present case and

cited case are different.

18. The learned counsel for defendant has also palced his reliance
on the Judgment of Hon’ble Bombay High Court in a case of

Chandrashekhar Vijay Dhosewan Vs. Sunil Bhaurao Bihari and Ors.,

AIR Online 2019 Bom. 655.

I have gone through above Judgment and found that in above case, during
pendency of the suit, plaintiff and defendant No.12 have erected fencing wire
with a view to obstruct the movement of the said defendants for approaching

their respective fields. However, there are no such facts in present case

9 ) : :
In view of above discussion, I hold that plaintiffs failed to prove
that prima facie case exists in their favour and also that balance of

_convenience lies i '
ce lies in their favour. As regards irreparable loss is concerned

q}\,,

v

/ S
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from the revenue record and orders of Tehsildar and S.D.0., it is crystal clear

that plaintiffs themselves have created obstruction in the stream and brought
the spaée of stream under their cultivation. It is also seen that defendant and
other adjacent land holders were using the steream for approaching their field
by cart way available from stream or whenever there is less water in stream
and whenever stream becomes dry. Moreover, as per pleadings of plaint
para No.7 and contents of this application, plaintiff has denied the existence
of stream or cart road from the suit property, though it is in existence, as seen
from the order of Tehsildar and S.D.O. Moreover, from the report of Circle
Officer dated 21.08.2024, it is seen that this plaintiff has agreed to give cart
way to defendant from the suit land, on the condition of not removing the
obstruction created by him in the stream. Thus, it appears that plaintiffs did
not come before Court with clean hands and suppressed the material fact.
Under these circumstances, if the injunction is granted, it will amount to
protect the illegal act of plaintiff of closing the streﬁm and bringing the area
of stream under his cultivation and in that circumstances, defendant and
other adjacent cultivators would suffer irreparable loss than t plaintiffs. I
have, therefore, recorded Negative findings of Point No. 1 to.3.

AS TO POINT NO.4:

20. Before concluding this order, it would be necessary to make it
clear that by virtue of this order, the Tehsildar or revenue authorities are
entitled to remove the obstruction created by plaintiff in the stream.
Defendant and other adjacent land owners have restricted use of cart way in
the stream whenever stream becomes dry or whenever it is possible to use it
for cart way only as observed by S.D.O. in his order. By virtue of this order,

no new way can be created from the stream, except as observed by the S.D.O.

in his order. , J(
/é/\ ¢
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21. All observations made above are of prima facie nature and made

only to decide the present application and it did not affect the merits of the

case.

24 In view of negative findings of point Nos. 1 to 3, I proceed to

pass following order :-

ORDER
1. Application (Exh.05) is rejected. o — /
2. Costs in main cause, \(\/W\
7, [0 \oh
/(/ \ O
Date : 02/09/2025 {G. V. Gantlhe)

' Civil Judgge, Juninr Divisiou, |

Paithan
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