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¢ Apex Court judgment, is

+ Thus, decree is required to be
ad it is accordingly set aside. The
4 by the City Civil Court, Bombay
Suit No.538 of 1983 dated Ist
. 1984 is hereby quashed and set aside.
. defend granted on 3,3.1984 subject to
. R5.18,000/- is hereby quashed and
¢ und, in stead, the defendant - appellant
permitted to deferd the said suit

- izionally. In view of this order, the matter

- A 1o the City Civil Court. The City Civil
. further directed to dispose of the suit
usly as possible and in any event
. period of six months from the date of
* order. The amount deposited in this
- rzfunded to the appeilant.
With these directions, Appeal
snosed of.

Appeal alfowed.
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“121315H COURT OF JUDICATURE AT
BOMBAY

$.R.SATEE, J.

-2 Coaanpat Mali (Since Deceased through
LRs)
Vs
Zatasaheb AnnaPetil & Anr.

“ccand Appeal No.12Z of 1990
%7+ March, 2004,

for the Appeliant.
(3E. forthe Respondent No 2.

P

11368, 039, Br.l, 2 - Suit for
2ui injunction - Plaintiff
“oiny material facts - Plaintiff not
- sourt with clean hands - Plaintiff
“1ad to get the reliefl of injunction.
““1e 1and in question was initially owned
Sulisarni and thereafter it was taken by
ent znd for quite long time the same
- euttivated by the society. Theseafter,

J e

2007(2)

it was given to one Shinde, 20 ex-serviceman
and ultimately the said land was purchased in
1976 by the present plaindf in auction sale. It
is very clear that the pla'mtiff has tried to show
that there was no road at all in existence when
e purchased the Jand and the defendants for
the first time made an attempt {0 create a new
road through his land and as such he filed the
present suit. However, the entire evidence on
record shows that the plaintiff is trying to
mislead the court because there is ample
evidence on record to, show that even at the
time when the plaintiff purchased the property,
the road in question was in existence. However,
suppressing the said fact the plaintiff made a
show to indicate that the new road is being
created for the first time by the defendants. So,
the lsarned trial Judge was right in observing
that the plaintiff had not come to the court with
clean hands and as such was not entitled to get
the relief of injunction.

Merely because the defendants have not
specifically pieaded in cestain terms ‘that they
fa e 2cquived the right of prescription in respect
oF the land in question, that would not make
any difference if once it is proved that the road
in question was being used by the villagers
continuously, openly for a period of more thiz
35 years. That will also indicate that though the
land in question was purchased by the plaintiff
he was not actually put in possession of the
soad in question which was going through the
said land. So, merely because the plaintiff is
having title to the suit Jand that does not mean
that he is entitled for the injunction in question.

(Paras ¢ & 10)

JUDGMENT:  Appellant, the Origival
Piainuff in Regular Civil Suit No.199 of 1976
has preferred this Appeal against the Judgment
and Order passed by the Court of 3rd Additional
District Jadge, Sangli in Civil Appeal No.84 of
1989 whereby the order passed by the 3
JL.C.JJD. Miraj dismissinig the plaintiff’s suit
for permanent injunction restraining defendants

rorm abstructing plaintiffs possession of the
suit fand and for mandatory injunction directing
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RIS

ALL MR

the defend
the road in
was dismis
hereafter t
plaintiff an
2.
are as unde
-On2
bearing sur
atvillageM
in auction :
the same Ot
found that
coastructil
therefore, f
injunction ¢
be directed
have laid o1
3.
defendants.
was origina
and as he ¢
was taken t
village soct
a period of
the Govern
Shinde, an
taken by the
contention ¢
the said lanc
one road w:
the same %
village Mh
according f
in exclusive
and as suct
injunction pi
having ngh
4.
Judge framz
the piaintiff
the defenda

and also pr
considering
parties, the
conclusion




ALL MR

the defendants to remove the Morem laid on
the road in question was confirmed and appeal
was dismissed. For the sake of convenience,
hereafter the parties shall be referred to as-
plaintiff and defendants. -

2.  Brieffacts givingrise tothis appeal
are as unders” *

On3.6.1976 plaintiff purchased the land
bearing survey No.449/5 Gat No.1991 situated
atvillage Mhaisal, Taluka Mirzj, District Sangli
in auction and thereafter he got possession of
the same on 26.6.1976. Few days thereafter hia
found that the defendants 1 and 2 had started
constructing a road .through his land. He,
therefore, filed a-suit simplicitor of permanent
injunction and also prayed that the defendants
be directed to remove the Murum which they
have Iaid on the road in question. )

3.  The said suit was opposed by the
defendants. They contended that thie suit land
was originally owned by one Narsingh Kulkami
and as he died without any heir the suit Jand
was taken by the Government. Thereafter the
village society was cultivating the said Jand for
a period of about 10'to 12 years on behalf of
the Government and then it was given to one
Shinde, an ex-military man and lastly it was
taken by the plaintiff in an auction sale. It is the
contention of the defendants that since the time
the said Iand was being cultivated by the society,
one road was in existence in the suit Jand and
the sariie was being used by the villagers of
village Mhaisal, Kutwal and Dhawli. Thus,
according to Defeadant Plainti{f was not at all
in exclusive possession of the road in question
and as such he was not entitled to claim any
injunction particularly whenall the villagers were
having right to use'the said road.

4. Onthesepleadings the leamed trial
Judge framed issues. In order to prove the case
the plaintiff examined himself. As against this
the defendant examined in alf three witnesses
and also produced certain documents. After
considering the evidence adduced by both the
parties, the leamed trial Judge came to the
toncluston that though the land-bearing survey

Baburao Ganpati Mali Vs, Bufasaieb Anna Patil
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No.449/5 is owned by the plaintiff he has failed
to prove that he was in actual possession of the
portion of the land on which there was a road.
The learned trial Judge also held that there is
sufficient evidence to show that the said road
wis being used by the villagers for last more
than 30-32 years. Naturally,he dismissed the
plaintiff’s suit for injunction,

5.. 'Being aggrieved by the said
decision the plaintiff filed the first appeal. The
same also came to be dismissed. Hence plaintiff
filed the present appeal.

6.  Fromthe perusal of the record it
appears that while admitting the appeal the Court
(Coram : Mohtz, J.) has passed the following
order: ’

“Grounds 1 and 3 vaises Substantial Question
of Law. Admit.”
The said grounds are as under :
1) Whether'in view of the fact that the
appellant-plaintiff is the owner of the snit
- laod, adecree of injunction ought to have
been passed ? i
* Whetherin view of the proof of the title
of the appellant-plaintiff and in view of
the fact that no easementary rights are
claimed by the defendants, nor they have
any such rights,.a decree for injunction
should have been passed in favour of the
appellant-phintiff 7 L
*7. Inthis appeal before me Shri. R,
S. Apte, leamned Advocate for the plaintiff has
urged only two points. Firstly, he submitted that
the leamned First Appellate Court has not
formulated proper question while deciding the
sai¢ appeal. Secondly, he canvassed before me
thatonce itis held that the plaintiffis the owner
of the suit land then the order refusing to grant
permanent injunction was incorrect. He,
therefore, submitted that the appeal be allowed
and the plaintiff's suit be decreed. As.against
this, Shri. 8. R. Page, leamed Advocate for the
Defendant No.Z eupported the judgment and
order passed by the leamed tcial Judge.

8.  Fromthe perusal of the judgment |

of the First Appellate Count, it does appear that
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the smd Court has ot properly formuiateq the
‘ueston 10 be decided in the s2id, appeal,
However, from the perusal of the entire
judgment it does “ppear that both the sideg were
fully avare as g the real points involved inthe
hatier and both of them had mage submissiong
©n the said pojnts, Not only that, but the Firgt
Anpaliate Coun has considered the rea point
wvolved in the said matter, namely whether the
Y034 in Question Was in existence and if: sosince

what €apacity or whether the same wag
exclusive possession’of the plaintiff, Ay these
points have beeg considered by the First
Appellate Court, Sa, merely because Question
in a particylar manner, it

eoce, § am nor fnclivad to

£pl the arguments advanced by the leamed -

adveeate for the Plaintiff in time,

5 RLiisootin dispute thar the Iand iy
Juestion was Initially owned by one Kulkam;
"B thereafter it wag taken by Government apg

<
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in 1976 by the present
£IntY in auction sale, I We peruse the plaint
33 very clear thar the plaintiffhas tried to show
st there was no road at 2ll in existence when
Ye surchased the Iand and the defendants for

3¢ it time made an atempt to create g pavy

i throngh bis Jandg 2ad gs such he fileq the
- However, if we peruse the epgize
iweord thep jrig Yery clear that the
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Howevey, Suppressing the said facy
2 A made g show'to indicate-that the
Fis being createq for the first time by
dame. So. the Ieamed trial Judge was
erving that the plaintitf had no come
. 3 ezn hands and as guch was
I eected to get the rolief of injunction,
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16. It is needless to say that tifle 1o
the lang bearing Survey No 449/5 i not atalla
matter of fsere in this appeal. The main Question
Is Whether these is a road which is Boing
Gtigh the plaintiff's laud and if so, sjnce whan
itwas Inexistence and who were using the sqjg
T0ad. .From the perusal of the evidence of
Withesses: a5 well as from the 7 x 15 eXtract
that have been produced-on
defendants itis crystal clear
fmh'lmvﬂlagc M’nhisai,KﬂtW&I&ndel&Wﬁ were
in factusing the said road eveaat the time whep

the saigd ©xiract. S, this is not 2 case wheye
besides the interested words of defencants there
is no other evidence. On the contrary, this

mentary evidence clear]y-suppo::s the
defendant’s conication. Merely becaugse the
defendants haye not specifically pleaded jn
Certain terms thyg they have acquired 116 right

the plaintiff. ffwe read the efitire evidence in
its proper Perspective then it goes to sty that
by giving such answer, alf that the witness
wants to fndicate is that the entire Jang except
roadis being cultivated by the plaintiffand ghere

bold that there j¢ abundant evidence o record
toshow that on the dae of the suit the plaintiff

that thém is mention of Rasta Pad i ,
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was not at all in actual exclusive possession of
the suit road. On the contrary, the same was
being used by the defendants as well as by the
other villagers. Merely because there is some
other way for going to the factory, that will
also not make any difference so far as the fate
of this suit is concerned; Thus, both the courts
beldw have recarded concurrent finding of fact
that the suit road in-question is in existence for
Jast several years and the same is in exclusive
possession of the plaintiff. There is no necessity
to interfere with the said firiding of fact. Thus,
there is no substance in this appeal. The appeal
is dismissed with cost. K

- Appeal dismissed.
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TNTHEHIGHCOURT OF JUDICATURE AT
BOMBAY
(FULLBENCH)

R.MLODHA, S. A. BOBDE &
S. J. VAZIFDAR, JJ.

1.5.0czanViner LLC
Vs
M.V.Golden Progress & Anr.

Notice of Motion No.2780 62005
AND Notice of Motion No.3287 of 2005
IN Admiralty SuitNo.11 of 2005
25th January, 2007,

Mr.-J. P. SEN with Mr. ASHWIN SHANKAR,
VISHATL SETH and Mr. R. A. FERNANDES, for
the plaintifis.

Mr. A. M. VERNEKAR with Ms. BHARTI
NARICHANIA snd Ms. REENA SHARMA i/by.
M/s. Vibkha Juris Consult & Co., for the Defendants.
Mr. V.C. KOTWAL, Senjor Connsal with M. VLR
DHOND, for the Intervenor.

Mr, PRASHANTPRATAPwith Mr. B. G.PRATAP
and Ms. MONICA KOHLI, Tor the Intecvenor.

{A) Arbitrationand Conciliationr Act (1996),
8.9 - Admiralty jurisdiction < Arrest of
Vessel - Power of District Court - District

367

-Court is not empowered to exercise

admiralty jurisdiction - It cannot make any
order for arrest of vessel - For any order w/
5.9 of the Act of 1996, the court must have
jurisdiction fo decide the questions forming
subject matter of arbitration if the same
had been subject matter of the suit,

The princiﬁal civil court of original
jurisdiction in district that is District Court is
not empowered to exercise the admiralty
jurisdiction. It cannot make any order for amrest
of vessel, For any order under section 9 of the
Act of 1996, the court must have jurisdiction

"to decide the questions forming the subject

rmatter of the arbitration if the same had been
the subject maiter of the suit. The pecularity of
the edmiralty action in rem is that the coastal
authorities in respect of any maritime claim can
assome jurisdiction by arrest of the ship,
imrespective of the nationality of the ship or that
of its owners, or place of business or dismissal
ot residence of its owners or the place where
the cause of action arose wholly or in part. In
admiralty, the vessel has a juridical personality.
Admiralty law confers upon the claimant nght
in fem to proceed against the ship or cargo as
distinguished from a right in personam 1o
proceed against the owner. £ ship may be
amested: (i) toacquire jurisdiction; {i) ro-obtain
security for satisfaction of the claim when
decréed or (iif) in execution of the decree.
Section S(i)(b) of Act of 1996 cannot be
construed so 2s toread into it fnrerm jurisdiction.
‘This provision does not cover the atrest of the
skiip or the keeping of a ship under arrest in the
exercise of the court jurisdiction in rem at all.
‘Whaatis provided by section 9(ii)}(b) is securing
theamount in dispute in the arbitration by way
of an interim measurc which in cur considered
view does not include the arrest of vessel.
(2002)4 SCC 105 - Ref. to. (Paras 29, 30, 31)
(B) Arbitration and Conciliation Act (1996),
S.9- Application under S.9 « Arrestof vesstl
- An application under 5.% of Arbitration
and Concilintion Actis not maintainable for
the arrest of vessel -~ S.9(ii}(b) “Securing
the amount in dispute in arbitration™ -

1030(2) LLL MR - 14na.
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% The tribuhal has considered the spot panchnama at Exh. 58 and has held
at the driver side cabin of the S. T. Bus was damaged; the door was broken; the
head light and other accessories were also broken along with screen glass. The
collusion occurred when the S.T. Bus crossed the bridge. The relevant findings
are in paragraph 15 of the judgment of the tribunal, which is reproduced below.

“The petitioner himself was driver of the Bus. As per his evidence, one
truck came from opposite direction and dashed against the bus and
thereafier fell down from the bridge. The bus had crossed the bridge. The
very fact that the panchanama of the spot of offence and the evidence of
the petitioner shows that the driver of the truck was driving the vehicle
rash and negligently and after having seen the bus coming from opposite
direction, he has not reduced the spzed and control the truck. The driver
of the truck has not taken aity precaution to avoid the accident. It is the
contention of the Insurance Compeny that the driver of the S.T. Bus was
at fault or equally responsible jor the accident. The best person who
could. explain the exact occurrence of the accident is the driver of the
1ruck, who has not examined by tl.e respondent. Therefore, the basis of
the evidence on record, only ir‘zrence could be drawn is that the
accident was due to rash and negligence on the part of the driver of the
truck.” '
The driver of the truck has not entered the witness box to depose and there is no
evidence on record to show that the claimant who was the driver of the S.T. Bus
was in any manner rash and negligent in driving the vehicle. The tribunal,
therefore, did not commit any error.

6. In the result, the first appeal is dismissed with costs. The respondent No.
i-claimant shall be entitled to withdrav' the entire amount deposited by the
appellant along with interest accrued therzon.

Appeal dismissed.

GRANT OF INJUNCTION : ENTITLEMENT OF
(R. D. Dhanwka, J.)

MOHD. ISMAIL GULAM SHAIKH Appellant.
vs.
MUNICIPAL CORPORATION OF GR. MUMBAI
and another Respondents.

(a) Civil Procedure Code, O. 39, R. 1 — Grant of injunction — Reliefs
under Rule 1 of Order 39 are equitable and discretionary — Claimant is entitled
o ek equitable velief only if he has come to Court with clean hands — Where

1O SYer

o
lainiiff claimant has suppressed material facts and vicleied status quo order,
e relief cannot be granted. (Paras 22 and 23)
ode. O, 32, R, T and Maharashira Regional and
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status quo, plaintff has extended temporary structure — Plaintiff himself
siolated status guo order — Plaintiff not entitled to equitable relief — Such relief
cun be granted only if party comes to Court with clean hamis' and makes out
prima facie case in his Savour. (Para 22)
For appellant : D. H. Mehta with Ms. A. Cestellino instructed by
Bruno Castellino and P. R. Yadav
For respondent No. 1-B.M.C. : R. 4. Thorat, Senior Counsel wzth
S. K. Sonawane and A. V. Diwate
For applicant : S. U. Kamdar, Senior Counsel instructed by Alok Bagla -
(in Civil Appln. No. 1334 of 2015) and
Rajesh Bindra (in Civil Appln. No. 91 of 2016)

ORAL JUDGMENT :— By this appeal from order, the appellant has
impugned the order passed by the learned trial Judge on 2nd Jamuary, 2015
refusing to grant ad-interim relief in favour of the appellant (original plaintiff) in
the notice of motion inter alia praying for an injunction against the Municipal
Corporation (original defendants) from acting upon or from taking any steps.
pursuant to the notice dated 16th December, 2014 issued under section 55 of the

ERRES S

M.R.T.P. Act, 1966 as against the plaintiff and the suit premises being 43-45,

Mathuradas Estate Chiawl, Ground Floor, Behind Apollo Floweriest, Causeway,
Colaba, Mumbai 400 005.

2. Mr. Mehta, learned counsel appearing for the appellant invited my
attention to various averments made in the plaint and the documents annexed to
the plaint and submits that the impugned structiire, which was the subject matter
of the notice issued under section 55 of the M. R.T.P. Act is in existence since
1961-1962 and the appellant has been. carrying on business in the said premises
smce then. He submits that since the structure-in question was not a temporary
structure, notice itself issued under section 55 of the M.R.T.P. Act by the
Municipal Corporation was without jurisdiction. He submits that the appellant
has been also r‘esiding in the suit premises. In support of his submission that the
suit structure is not a temporary structure and that the appellant has been carfying
out the businéss in the suit premiises since 1961-1962, Mr. Mehta, learned
counsel for the appellant invited my attention to ‘the alleged Deed of Declaration
dated 11th May, 1949 alleged to have been executed by one Mr. N. Saliyan. He
submits that by the said document alleged to have been executed by the said Mr.
N. Saliyan, the said Mr. N. Saliyan had given the space between two buildings at
Mathuradas Estate Bombay to Mossa Korachamkandil. The appellant is claiming
through the said Mossa Korachamkandil.

3. Leamned counsel also placed reliance on a copy of the power of attorney
alleged to have been executed in the month of June, 2014. He submits that even
the said power of attorney would indicate the address of the suit premises in the
wonth of June, 2014. He also placed reliance onthe notice dated 10th November,
2005 issued by the Municipal Corporation under section 381 of the Mumbai
Municipal Corporation Act (M.M.C. Act). Reliance is also placed on the notices

dated 10th December, 2005 and 14th November, 2005. He also placedi reliance

an the ration card issued at the sutt address.
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4. It is submitted by the learned counsel for the appellant that even the
telephone’ bills as well as electricity bills issued by various authorities would
clearly indicate the address of the suit premises. He submits that all these
documents were produced for perusal of the authorities in respect of which the
notice under section 55 of the M.R.T.P. Act has been issued. He submits that
though the appellant had demanded oral hearing from the Municipal Corporation,
no oral hearing was provided to him. He submits that the entire action on the part
of the Municipal Corporation is without jurisdiction.

5. It is submitted that this Court has already taken a prima facie view in
favour of the plaintiff and has granted status-guo which is in force for quite some
fime. It is submitted that the appellant has no ob_;ecuon if hearing of the notice of
motion is expedited and is heard within a reasonable period of time after the
defendants filing affidavit in reply.

6. Mr. Thorat, leamed senior counsel appearing for the Municipal
Corporation invited my attention to various documents referred to and relied
vpon by Mr. Mehta, learned ;counsel for the appellant. He also invited my
attention 10 .the .notice issued under section 55 of the-M.R.T.P. Act, 1966 and
would submit that upon inspection of the -suit property, the officers of the
Municipal Corporation found that the appellant had erected temporary structure,
which was totally unauthorized as described in the notice issued under section 55
of the M.R.T.P. Act.‘He submits that since- the Municipal Corporation found an
unauthorized sifucture of a temporary nature, action under section 55 of the
M.R.T.P. Act; aamwt*be cI;@IIenaed He submits that whether authorized structure
is of temporary nature or not, the opinion of the Municipal Corporation under

'section 55(2) of the MLR.T.P. Act is final and cannot be challenged.

7. It is submitfed by the learned senior counsel for the Municipal
Corporztion that the appellant cannot be granted any discretionary relief in view
of the fact that after obtaining status-guo order from this Court, the appellant has
violated the said order of status-quo and has created further encroachment on the
public road and also on the open space and has cxpauded the unauthorized
construction. In support of this submission, leamed senior counsel invited my
attention to-the photographs of the temporary structure taken on the date of
issuance of such notice and also recently to indicate that after obtaining the order
of status-quo, the appellant has created:further extension.

8. Mr. Kamdar, learned senior counset for the intervenor invited my
attention to each and every documents referred to and relied upon by the
appellant and would submit that none of the documents would indicate that the
appellant’s suit structure was in existenice since 1961-1962 or that the same was
permanent in nature. Insofar as the alleged Deed of Declaration dated 11th May,
1949 relied upon by Mr. Mehta, leamed counsel for the appellant is concefned, it
is submitted that said Deed of Declaration does not indicate any complete address
of the suit premises. It also does not indicate whether the alieged predecessor-in-
title was carrying on any business in the pacca structure in the said open space.

9. My attention is also invited fo various notices 1ssued by the Municipal
Cor poumon and it 18 submitted that even those notices which were tssued 1 the
vear 2005 or subsequently, which documents are relied upon by the appellant,
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would clearly indicate that even in the year 2005 or even thereafter, the notices
were 1ssued in view of the appellant keeping certain wooden boxes in the open
space between the two buildings. He submits that even if the Municipal
Corporation would have found any pacca structure even in the year 2005, the
nofices issued by the Corporation would not have indicated. any open space
between the two buildings. He submits that it was not the case of the appellant
that when the notices issued by the Municipal Corporation there was no open
space and the entire area between the two buildings was covered by pacca
structure. He submits that the order passed by the Criminal Court also would
assist the case of the respondents and the intervenor and not the case of the
appellant. My attention is also invited to some of the annexures annexed to the
civil application filed by the intervenor.

10. Leamed senior counsel submits that even in the application made for
certificate under Shops and Establishment Act, the appellant has alleged that in
the year 2014, the business was commenced by-the appellant. He submits that the
appellant has suppressed this fact from the trial Court and also from this Court.

11. My attention is also invited to some of the photographs annexed to the
eivil application and would submit that after obtaining the status-quo order from
this Court, the appellant has carried out substantial uwnauthorized construction in
the suit structure. ‘ '

12. There is no dispute that the Municipal Corporation has issued 2 notice
under section 55 of the M.R.T.P. Act A perusal of section 55(1) of the M.R.T.P.
Act clearly indicates if it is found that any person has carried out any
development of a temporary nature unauthoriZedly as indicated in section 52 of
the M.R.T.P. Act, the Corporation is empowered to order such person to remove
or discontinue the use of the Jand unauthorizedly. The Municipal Corporation has
to be satisfied that the.authorized construction of 2 temporary nature is carried
out as provided in section 52 of the M.R.T.P. Act. A perusal of section 55(2) of
the M.AR.T.P. Act clearly indicates that the decision of the planning authority on
the question whether the development is a temporary in nature shall be final. In
my view, the action taken by the Municipal Corporation under section 55 of the
M.R.T.P. Act thus in the facts and circumstances of the case and in view of
section 55 read with section 55(2) is final and conclusive.

13. With the assistance of the learned counsel for the parties, I have
perused the documents referred to and relied upon by the appellant in support of
the submission of the appellant that the suit structure was not of a temporary
nature and that the appellant has been carrying on business in the suit structure
since 1961-1962. )

14. 1 have given an opportunity to the learned counsel appearing for the
appellant to demonstrate before this Court from the documents produced before
the learned trial Judge in support of his contention that the suit structure was not
temporary structure and that the appellant has-been carrying on business in the
suit premises since 1961-1962. Pursuant to this opportunity granted by this
Court, the learned counsel for the appellant invited my attention fo some of the

docurnents which were on record before the leamed trial Court, which -are dealt
#ith in the later part of the order. :
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15. Insofar as the alleged Deed of Declaration relied by the appellant dated
11th May, 1949 is concerned, a-perusal.of the said alleged Deed of Declaration
does ‘not indicate any description of the alleged structure between the two
buildings. If according fo the appeliant, the appellant was carrying on business
since 1961-1962 in the suit premises, such structure would have been definitely
assessed by the Municipal Corporation in last several decades till date.
Admittedly the temporary structure-of the subject matter of the suit is not
assessed between 1961 till date.

16. In my view merely on thebasis of the said alleged‘Deed of Declaration
dated T1th May, 1949, this Court cannot accept the submission of the learned
counsel for the appellant that the appellant had been carrying on business in the
satd premises from 1961-1962. -

17. Insofar as the notices issued by the Municipal Corporation under
different provisions of the M.M:C. Act issued in the vear 2005 and thereafter
relied upon by the appellaiit is -concemed, 2 perusal of such notices clearly
indicates {hatthe Wamicipal ‘Cayporation inthe year 2005 had found that the
appellent had stered some aE-the empty thoxes 4n the open space between two
bildings. The:said empty boxes stored were without cbfaining permission from
the Municipal:Corporation. The prosecution was jaunchéd against the appellant
pursuant to such action imitiated by the Municipal Corporation. All such
docuraents which are relied upon by the appellant would clearly indicate that
there was no shed found by the Municipal-Cerporation on its visit in.the year
2005. The empty boxes were stored in the open space. It is thus clear beyond
reasonable doubt that whatever structures are put up by the appellant were after
the year 2005.

18. Inmy view, none of these.documents which are relied by the appellant
would-imdicate that the suit structire which is the.subject matter of the notice was
a pacca structurc of Is in existence since 1961-62.

19. It is not the case of the appellant that the appellant had obtained any
permission from the Municipal Cerporation for erection of such structure.

20. A peruszl of the applcation, which was filed by the appellant for the
putpose of obtaining the license under the -provisions of the Shops and
Establishment Act, which is .ammexed to the civil application filed by the
intervenor clearly indicates that:it was the case of the appellant himself that he
started business in the premises some timein:the year 2014.

21. Bven.copy of the passport, electricity bill and telephone bill, produced
on record by the appellant wouldimot indicate that the suit premises was a pacca
structure or that the appelfant was carrying on business in the premises since
1961-1962. Tf the appeliant was carrying on any business in the premises since
1961-1962, the appellent would have i his possession several documents and/or
nermissian from the Mumicipal Cosparation or other authorities to indicate that
snch business was being carried op since 1961-1962. :

27. 4 perosat of yecord further Indieates that after obtaining ad-interim
order of status-guro irom this Court, the appellant has extended the temporary

stractore i the suit premises. A perusal of the photographs produced on recors
by the Municipat Corporatign as.well as by the intcivenor clearly indicates s
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further extension carried out by the appellant. In my view, the reliefs under the
provisions of Order 39, Rule [ of the Code of Civil Procedure are equitable
reliefs and are discretionary and such discretion can be exerdised by the Court
ouly when the person has come to the Court with clean hands and has not
suppressed and/or material facts and makes out a prima-facie case. In my view if
a person violates the order of status-quo granted by this Court, cannot be granted
any relief by exercising discretionary power by Court. A perusal of the order
passed by the learned trial Judge clearly indicates that the appellant was given an
opportunity to produce all the documents. Thé learned trial Judge considered
each and évery document produced by the appellant before him and has rightly
rejected the ad-interim relief. Though this Court has granted sufficient
opportunity to the appellant to convince this Court that the sitit structure was a
pacca structure and that the appellant was carrying on business in the suit
premises since 1961-1962. In my view, the learned counsel appearing for the
appellant could not demonstrate any of these crucial facts to seek any interim
relief from this Court.

23. In my view the appeal is devoid of merits. The appellant has taken law
in his hand by committing prima-facie violation of the status-quo order granted
by this Court. It is for the respondents to file appropriate proceedings for
contempt of Court against the appellant for corimitting violation of the sfatus-
guo order passed by this Court. The appeal from order is accordingly dismissed.,

24. In view of the dismissal of the appeal from order, the civil application
does not survive and is accordingly dismissed. No order as to costs.

25. Learned counsel for the appellant seeks continuation of the status-quo
order. In view of the fact that this Court has come to the conclusion that the
appellant has violated the order of status-quo granted by this Court, the
application of Mr. Mehta, learned counsel for tlie appellant for continuation of
the sfatus-quo order is rejected. ,

Appeal dismissed.

ENHANCEMENT OF COMPENSATION IN LAND ACQUISITION
PROCEEDINGS : CONSIDERATIONS
(R. K. Deshpande, J.)
MAHARASHTRA INDUSTRIAL DEVELOPMENT

CORPORATION Appellant.
Vvs.
BHAGATDASI w/o RAJENDRAKUMAR VERMA
and another Respondents.

Maharashtra Industrial Development Act (3 of 1962), S. 32(2) and
Land Acquisition Act (1 of 1894), SS. 4 and 18 — Acquisition of land for
industrial purpose — Compensation — Enhancement of — Justifiability —
. ensiderations — Enhancement in compensation made only on ground that it is
1 incustrial area having more value than agricultural land — No sale instance
ved in o support of seid finding - Even if land is treated as non-agricultural,

7. AL No. 265 of 2004 with Cross Objection St. No. 18482 of 2004 decided
» 4-2-2018. (Nagpur) i
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certain deductions are to be made — Market value cannot be determined on
basis of ﬁlm:'e development and- potential prospective user — Enhancement in
compensation by Reference Cotrt not Jjustified. (1995) 2 SCC 424, Foll. (Paras 4
and 6)
M. M. Agmikotri for appeliant (in F. A. No. 265 of 2004) and
for respondent No. 2 (in‘Cross Objection St. No. 18482 of 2004)
Maheshwari kolding for Anand .Parchure for respondent Nos. 1 and 2
(in F. A. No. 265 of 2004)-and for appellant (in Cross Objection St. No.
18482 of 2004)
A. M. Deskpande, AGP for respondent No. 2-State (in F. A. No. 265 of
2004) and for respondent No: 1 (inCross-Objection St. No. 18482 of

2004)
Case referred :
1.  Tarlochan Singh and.another Vs. State of Punjab und others, :
(1995) 2 SCC 424 (Para 6)

&RAL:’EEBG@&ENE By notificationrissued amder section 32(2} of the
MaharashtrasndustialiDevelopnwent Act, whichsis.equivalent tosection 4 of the
Land Acquisition Act an #-1-1992, thedand admeasuring 2.75 HR from Survey
No. 185 situated at Mouza Tadali, Tq. And Bistrict :.Chandrapur, was acquired
for industrial purpese by the Maharashtra ‘Industridl :\Development Corporation
(in short “the M.ID.C.”). The award was -passed ;on 4-5-1995 and the Land
Acquisition Officer awarded compensation at the ratesof & 26,500/- per hectare,
working out the total compensation payable as T4,18,028/-.

2. Tn the reference preferred under section 34 ofthe Maharashira Industrial
Development Act read with section 18 of the Land Acquisition Act, registered as
Land Acquisition Reference Case Mo. 3 of 1996, -the leamed Judge of the
Reference Court by its judgment and award dated 20-12-2003 enhanced the
compensation at the rate of T 50:008/- per acre, which is equivalent to
% 1,25,000/- per hectare, dlong with all statutory benefits. The acquiring body 1.e.
the MLED.C., is before this Court in this first appeal challenging the enhancement
of the compensation, whereas the cross objection has been filed by the claimant
to claim further enhancement of compensation. at the rate of ¥ 3,00,000/- per
hectare.

3. The point for determination:is as.under;

Whether the enhancement granted by the Reference Court is based upon
evidence available on Tecord?

4. The only consideration by the Reference Court is in paragraph 17 which
is reproduced below;

I/ S As such, we have to determine the market value of the
applicant’s field by epplying pragmatic lest. We kave, therefore, to appls

the tost as 1o o what price the willing vendor will prepare 1o prerchase
the applicant's land amd af yehat price, tie vwilliee vendor would prepare
1> sell sieck lend in the open mevket. T hove already observed about thet.
since the field of applivant comes under industrial arca, it has got Now

agricutiial potentiality. Thereforve, the market value of the land’ waould
not be as the market value of the dry ciop land. The market value of i
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Nen-agricultural land is always more than that of the agricultural land.
in absence of any other evidence on record, 1 find that, if a prudent man
wants to purchase the land of the applicant, then he would purchase it at
the rate of X 50,000/- per acre, considering in mind that the field is
within the industrial area and has got nonagricultural potentiality.
Therefore, in my humble opinion, X 50,000/~ per acre would be the
proper and reasonable market value of the applicant’s land. I, therefore,
hold that the applicant is entitled for the market value of the field at the
rate of X 50,000/-. As such, deducting the amount of per acre market
value already awarded from X 50,000/-, the applicant is entitled for the
balance market value per acre. I, therefore, answer Issue No. 2
accordingly.”
The enhancement is only on the ground that it is an industrial area, having non-
agricultural potentiality and therefore, the market value of the land would not be
as the market value of the dry crop land. The Reference Court holds that the
market value of the non-agricultural land is always mote than that of the
agricultural land and therefore, it would be proper and reasonable ‘to fix the

market value at ¥ 50,000/- per acre. The findingg are not supported by any sale:

instances produced by the claimants. The Reference Coint has also rejected the
claim based upon the rates mentioned in the ready-recknor published after the
Covernment Resolution was issued on 31-10-1994, to determine the market
value of the land on the basis of value recorded in such ready-recknor. There is
absolutely no evidence on record to grant enhancement of compensation. If the
land is to be treated as non-agricultural land, then appropriate deductions are also
required to be considered on account of development. That has also not been
done.

5. The learned counsel for the respondent No. 1 submits that the State
Government had directed the Collector to re-determine the price of the field on
the basis of the rates given in the ready-recknor and accordingly the report was
prepared and sent to the Town Planning Officer for verification. The Collector
has thereafter submitted the proposal to the Government and the action of the
Government is awaited on such report.

6. There is absolutely no evidence laid by the respondents-claimants to
establish all these facts. The persons from the .concemed department have not
been called as witnesses. The rates mentioned in the ready-recknor have not been
placed on record. In terms of section 24 of the Land Acquisition Act, the Court is
prohibited from taking into consideration any increase to the value of the land
acquired likely to accrue from the use to which it will be put when acquired.
Hence, the future development and potential prospective use of the acquisition
are not the relevant circumstances to be taken into consideration by the Court to
determine the market value of the land as has been held by the Apex Court in its
decision in the case of Tarlochan Singh and another vs. State of Punjab and
sihers, reported in (7993) 2 SCC 424.

7. In view of above, the Reference Court has committed an error in holding
that the claimant is entitled to enhancement of compensation from ¥ 26,500/- per
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; hectare to:X 1,25,000/- per hectare (X 50,000/~ per acre). The enhancement
— - granted is without any basis apd caunot, therefore, be sustained.
7 ; 8. In the result, first appeal is allowed. The judgmient and award dated
X f 20-12-2003 passed by the learned 3rd Ad hoc Additional District Judge,
. i Chandrapur, in Land Acquisition: Reference Case No. 3 of 1996 is hereby
1e i quashed and set aside. The Cross ‘Objection filed by the Respondent No.
e, ) l/claimant is dismissed. The reference under section 34 of the Maharashtra
e i Industrial Development Act, registered as Land Acquisition Reference Case No.
et f _ 5 of 1996 is also dismissed. No.ordér as to.costs,
1e ; 9. On 20-7-2004, this Court had directed the appellant to deposit 50% of
2 i the amount of enhanced compensation awarded by the Reference Court.
é’ Accordingly, the Respondent ‘No. I/claimant has withdrawn the ‘amount of
f- 5 < 1,62,208/-, and as per the order passed-by thisiCourt on 6-12-2004, the claimant
se § is required to refund the amount so withdrawn with interest from the date of
1€ =1 withdrawal till its payment. Therespondent No. 1/claimant s, therefore, directed
e i o rédeposit the amount so witlidrawn:along with 6% interest per annum as per
e &3 orderspassed by this Court within 2'perjad -of -eight weeks #from itoday and the
le 3 appellant shall be permitted to withdraw the said amount upon such deposit. If
ae W the respondent No. 1/claimhants fails to redeposit the amount along with interest
ne 4 then the appellant shall be at liberty to.execute this order as a decree of the Court.
et “: Appeal allowed.
is 4
:g § WAIT LISTED CANDIDATE : ENTITLEMENT TO APPOINTMENT
on < (S. S. Shinde and P..R. Bora, JF) :
i MAHADU s/o SHY AMRAO PAWAR Petitioner.
e . VS.
- STATE OF MAHARASHTRA and another Respondents.
as i Appointment — Appointment to -Post -of Peon in Zilla Parishad —
or R Petitioner at Sr. No. 1 in wait list published in year 201 2 — Post falling vacant
16 ; due to resigning of selected candidate — Petitioner’s claim to appoint rejected
H on.ground that waitslist operates ardy for one year — Petifioner had already
ia : challenged appointment of person whe resigned -— Petitioner already crossed
ot ] age 1o participate insfuture selection process — Held, petitioner is entitled to
an 1 seek appointment on said post falling vacant due.to resignation. (Paras.11 to 13)
is 3 For petitioner : Santosh-B. Gastgar ‘
W b For respondent/State : U /. Bhogle, AGP
d. f For respondent No. 2 : Fijay Sharma
5 s FUDGMENT
to % S. S. SHINDE, J. :— Heard,
ts Z. Rule. Rule made retumabie fortiewith, and heard finally with the consent
i of the parties.

3. This FPetition fakes exception to the impugned order dated Stk
L November, 2034, passed by the Tespondent No. 2 and further seeks direction to
respondent No. 2 o 8502 appoingnent in -favour of petitioner on the post of

W. P. No. 1274 0f 2015 decided on 1-2-2016. (Aurangabad)
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proceedings. The learned trial Court was not at all justified in referring to
Article 1503 of the Civil Code which had no relevance at all in the context
of the controversy between the parties.

21. Although the dismissal of the suit by both the Courts below on
the grounds alleged by the plaintiff could not be faulted, the findings in
the light of the substantial question of law framed have got to be modified.
Not doing so, will deprive the plaintiffs all the rights in the suit property.
Therefore it is held that the suit property was the only property of the
deceased testatrix and she was entitled to dispose of the same by way of
Will. The remedy of the plaintiffs who claim right to it is to apply for
reduction in appropriate inventory proceedings. Consequently, this second
appeal is allowed partly, the substantial question framed is answered in
favour of the plaintiffs and the impugned judgments modified accordingly,
with no order as to costs.

Appeal partly allowed.

[2008 (3) Mah L R 523]
BOMBAY HIGH COURT
(Panaji Bench)
BEFORE : N.A. BRITTOQ, .

MRS. ASSUNCENA DO REGO Appellant

Versus
MR. SIMPLICIO P.C. FERNANDES AND OTHERS .. Respondents

First Appeal No.206 of 2000 and Cross Objection No, 14 of 2001,
decided on 3rd July,2008

A. Civil Procedure Code,1908, Section 9--Jurisdiction of Civil Court-
-When a special statute creates a machinery for granting relief which are
awardable under said statute, jurisdiction of Civil Court can not be
invoked for same relief. [Para 21]

B. Civil Procedure Code, 1908, Section 9-Land Acquisition Act,
1894,5.18--Suit for compensation and dispute regarding measurement of
land under acquisition held would not be maintainable before Civil
Court. [Paras 21 and 22]

Case law : Referred, discussed and overruled

Dr. G.H. Grant v.The State of Bihar, AIR 1966 SC 237

Asher Ali v.Sukhna Seikh (dec. by LR’s) & Ors. AIR 1992 Gau. 1 .

State of Mizoram v.Biakchhawna 1995 (1) SCC 156.

State of Bihar v.Dhirendra Kumar & Ors. 1995 (4) SCC 229

Laxmi Chand & Ors. v.Gram Panchayat, Kararia & Ors. 1996 (7) SCC 218

Shyamali Das v.Illa Chowdhry & Ors. 2006 (12) SCC 300
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Communidade of Bambolim v.Manguesh Betu Kankonkar (2000 (2) Goa L.T. 374).
Shri Deo Sansthan Chinchwad & Ors, v.Chintaman Dharnidhar Deo and anr. AIR 1962
Bom. 214 a

Advocates appeared :- First Appeal No:206 of 2000 : Mr. S.D. Lotlikar, - a.
Senior Advocate with Mr. P. Lotlikar, Advocate for the Appellant. Mr.
M.S. Sonak, Advocate for Respondent No.1. Mr. R.G. Ramani, Advocate
for Respondent No.2.

Cross Objection No, 14.of 2001 : Mr. M.S. Sonak, Advocate for the

Cross Objectioner. Mr.S.D. Lotlikar, Senior Advocate with Mr. P. Lotlikar, 2
Advocate for the Respondent. . h

IMPORTANT POINT

When special statute creates a machinery for granting relief which
are awardable under said statute, jurisdiction of Civil Court can
not be invoked for same relief. ¢

JUDGMENT .c

| N.A.BRITTO, J. :- This appeal and cross objections are directed against ! ’
the judgment dated 15/07/2000 of the learned Civil Judge, Senior Division !
at Panaji, by which the suit filed by the plaintiff has been dismissed. b :
2. The parties hereto shall be referred to in the names as they appear 4 ; '
in the cause title of the suit. ’
3. By notification issued under Section 4(1) of the Land Acquisition
- Act, 1894 and award dated 4/10/1985, the Government acquired vast land
situated at Calapur and other villages. In that.they included the land
belonging to the Communidade of Calapur/defendant no. 3 of which the
plaintiff and defendants no. 1 & 2 (defendants, for short) were the tenants.
Compensation was paid to them on 50.50 basis.i.e. to defendant no.3/
Communidade half of the amount and to the plaintiff and the defendants p ‘
the remaining half. The said payment was done on the basis of the survey
" records. Compensation relating to survey no. 225 was taken by the plaintiff
and Compensation relating to survey nos. 226, 227 and 196 was taken by
the deferidants on 30.20 basis. In fact, the entire property claimed by the f
plaintiff as well as the defendants, as tenants of defendant no. 3/ . /
Communidade has been acquired and the dispute which now remains is
only as regards the compensation. ' ;
4. The plaintiff on or about 21/07/1986 sent a notice to the defendants
claiming that she was the tenant of the property of the said Communidade Y
known as ‘Premeiro Lanco Cajuaria Por Sul’ admesuring 45.072 sq. mts.
and that the plaintiff was in possession of the same and that by mistake ’ .
an area of 19,600 sq. mts. was wrongly included in survéy no. 226 of &
village Calapur of which the said defendants claim to be the tenants, "
although the said area formed part of the property of the plaintiff and
which was always in her possession. The plaintiff also stated that
s defendants had illegally and without having any right collected
compensation of Rs. 1,20,756/- from the Land Acquisition Officer, being
e compensation awarded for the said area of 19,600 sq. mts. and therefore
icalled’upon the defendants to pay the said compensation to the plaintiff. .[
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5. The plaintiff then filed the suit on or about 30/09/1986 and thereafter
got a surveyor appointed namely Shri Prazares Gonsalves/PW2. and on
the basis of his opiniori amended the plaint on or about 6/12/1995 and
while maintaining that she was the tenant of the said property
admeasuring 45,072 sq. mts., the plaintiff conceded that the plaintiff’s
property was not properly surveyed. She further stated that the property
ought to have been surveyed as per the plan of Communidade and that
an area of 24,880 sq. mts. was wrongly included in Survey No. 226, 1,600
sq. mts. was wrongly included in Survey No. 227 and parts were also
wrongly included in other neighbouring properties surveyed under Survey
No. 223, 228, 226, 202 and 222, road and drain of the said village. It was
also the case of the plaintiff that a part of the said entire property was
surveyed under no. 225 but in a wrong name. The plaintiff also stated -
that a part of it was surveyed under no. 224 regarding which one
Domingos Vincent Dias has collected the compensation. It was the case of
the plaintiff that the total area of survey no. 226 was 29,270 sq.- mts. and
total compensation paid was Rs. 3,60,812/- and similarly the total area of
survey no. 227 as shown in the award was 26,078 sq. mts. and the
compensation awarded was Rs: 2,65,905.10 paise. As per the plaintiff, the
amount corresponding to the area 24,880 of survey no. 226 is Rs.
3,06,696.35 and the compensation of the area of 1,600 sq. mts. of survey
no. 227 is Rs. 16,314.45. As per the plaintiff, out of the said amount of Rs.
3,06,696.35, the Communidade collected Rs. 1,53,348.17 while defendants
no. 1 & 2 collected Rs. 1,53,348.17, and similarly out of the said amount of
Rs. 16,314.45, the Communidade collected Rs. 8,157.23 while defendants
no. 1 & 2 collected Rs. 8,157.25. It was the case of the plaintiff that defendants
no. 1 & 2 had no right to the said amount of Rs. 1,61,505.42 which she
claimed with interest at the rate of 18% per year from the date of filing of
the suit. The plaintiff claimed that the suit portion is part of the property -
known as ‘Primeiro Lanco Cajuaria Por Sul’ and she has been in possession
of the same from the year 1971. The plaintiff also sought a declaration
that the suit plot of land was part and parcel of the said property belonging
to defendant no. 3 of which the plaintiff was the tenant.

6. Defendant no. 3/Communidade of Calapur. did not contest the suit. .
The defendants contested the suit. It was the case of the defendants that
the plaintiff was duly represented by an Advocate before the Land
Acquisition Officer and necessary objections were filed but nowhere did
the plaintiff mention or represent to the Land Acquisition Officer that a
portion of the property bearing survey no. 227 pertained to her plot and
this shows that the defendantwas making the present claim as the matter,
of afterthought. The defendants stated that the defendant no. 1 is in
possession of the property surveyed under no. 226 and after the death of
the father of defendant no. 1, in the year 1976, both the defendants were
in exclusive possession of the said property as tenants of defendant no.3
and the defendant no.l along with his father was in possession of the
said property for the last about 35 years. The defendants stated that the
new survey was done on the basis of title and possession held by the
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parties. The defendants stated that the plaintiff was duly represented before
the Land Acquisition Officer and she had put her case before the Land
Acquisition Officer in writing, but had raised no dispute of inclusion of
area of the said. property in other survey numbers nor raised the dispute
that the defendants were not entitled for compensation of alleged
encroached area. The defendants denied that any portion of the property
was possessed by the plaintiff or wrongfully included in survey no. 226
and in fact no property was surveyed in the name of the plaintiff, though
she might have been awarded the property by defendant no. 2 in public
auction and the records of defendant no.3 might have shown her as tenant
of the property. Defendants stated that there is a dispute pending between
Ispiano Fernandes in relation to survey no. 225 and in that suit it is not
the case of either of the parties that any portion of that property has gone
to defendant no.1. The defendants denied that the area of the said property
has been wrongly included in survey no. 226 or 227 and further stated
that no portion of the property possessed by the plaintiff was included
either in survey no. 226 or survey no. 227.

7. The learned trial Court framed as many as 11 issues. The plaintiff
examined herself in support of her case and produced several documents
including certificate from the Communidade in relation to her property
as well as in relation to the property of Casiano Fernandes, presumably
the father of defendant no.1. The learned trial Court amongst the issues
framed, framed issue no. 10 in relation to the plea taken by the defendants
that the Court had no jurisdiction to entertain and decide the suit as the
jurisdiction was barred under Section 9 of CPC and uécided the said issue
against the defendants and in the light of that the defendants have filed
cross objections.

8. The learned trial Court observed that it was not understood as to
exactly when and how the plaintiff came to know of the alleged wrong
inclusion of her area in survey no. 226 and 227 and that it appeared that
she came to know of the said wrong entry after she got her land surveyed
with the help of private surveyor namely the said Shri Gonsalves/PW2
but according to him he was engaged in the year 1988 which meant that

'he was engaged after the filing of the suit in the year 1986 and if that was

so, it is not understood as to on what basis the plaintiff had filed the suit

against the defendants no. 1 & 2 to collect the said amount of Rs. 1,61,505.42

when she herself did not know -about the inclusion of the area in the suit

property on the date of filing of the suit. The learned trial Court also

noted that the survey of village Calapur was promulgated in the year

1972 and the land was acquired in the year 1982 and the compensation

was collected by the respective parties in the year 1986 and admittedly

survey records were kept for public objection before their promulgation

but it appeared that the plaintiff did not object to the same, reason being

sthat she was illiterate which did not appear to be convincing. The learned
al:@ourt observed that once the record of rights disclose that defendant
o *no.hwasithe occupant of the suit plot of land, presumption under Section
105 of theLand Revenue ‘Code would follow in favour of the defendants.
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Referring to the evidence of Danial Araujo/PW3, the learned trial Court
observed that the said evidence was not sufficient to rebut said presumption
as the said witness had not thrown much light on the exaet extent of the
area of the property in possession of the plaintiff. The learned trial Court
therefore came to the conclusion that the plaintiff had failed to prove that
the area of a property was included either in survey no. 226 or 227 as
claimed by the plaintiff, '

9. Admittedly, as of now there is no question of any declaration being
granted in favour-of the plaintiff that the property claimed by her is part
and parcel of the property belonging to the Communidade since the.entire
property now belongs to the Government. The relief that the plaintiff is
the tenant could not be granted by the Civil Court. The only question is
whether the plaintiff was entitled to receive the compensation which has
been paid to the defendants.

10. Shri Sonak, the learned Counsel on behalf of the defendant has
submitted that the plaintiff participated in the proceedings before the Land
Acquisition Officer and collected compensation from him. Learned Advocate
further submits that the plaintiff did not raise any objection as to the
measurement of the property claimed by her and therefore the plaintiff
was not entitled to maintain a separate suit, since the questions raised
could have been raised and settled before the Land. Acquisition Officer.
Shri Sonak has also submitted that the Act is complete Code'in matters of
dispute as regards area of land, compensation, etc. and the plaintiff not
having raised any dispute before the Land Acquisition Officer, she is
precluded to file a suit.and raise the same. In support of his submission.
that the Act is a complete Code in matters relating to acquisition and the
jurisdiction of the Civil Court is ousted, learned Counsel has placed reliance
on several decisions of the Apex Court as well as of this Court.

11. On the other hand, Shri Lotlikar, the learned Senior Counsel, on
behalf of the plaintiff, has submitted that the claim of the plaintiff was
based on title and therefore the suit is maintainable. Learned Senior
Counsel has further submitted that stray statements in the evidence cannot
be taken to prove ouster of jurisdiction of the Civil Court. Learned Senior
Counsel further submits that the objection as regards jurisdiction is not
because the plaintiff had participated in the proceedings before the Land
Acquisition Officer. Learned Senior Counsel has placed reliance on the
decision in the case of Dr. G.H. Grant v.The State of Bihar' and in the case of
Asher Ali v.Sukhna Scikh (dec. by LR*s) & Ors.2.

12. Issue no. 10 was framed in the light of the plea taken by the
defendants that the Court had no jurisdiction as jurisdiction was barred
as there was special procedure provided under the Act. I will deal with
this issue first. Admittedly, the plaintiff had appeared before the Land
Acquisition Officer and collected the compensation payable to her without
any murmur or demur, either as regards the area of her land acquired or

1. AIR 1966 SC 237
2. AIR 1992 Gau. 1




528 Mrs. Assuncena do Rego Vs. Mr. Simplicio P.C. Fernandes [2008

compensation to whom it was payable. There is no dispute that all the
parties did appear before the Land Acquisition Officer and did collect the
compensation payable to them in terms of the award. In other words,
they accepted the award. It is only after the collection of the compensation
that the plaintiff sent the said letter and then filed the suit. Was such a
course open to her? N
13. In the case of State of Mizoram v.Biakchhawna? referring to the Land
Acquisition Act, 1894, the Apex Court stated that:
“The scheme of the Act envisages that on making an application
under section 18, making a reference under Section 18 of the Act
in the manner prescribed under Section 19 to the Court is
mandatory and is sine qua non for the Court to proceed
‘thereupon’ since it gets jurisdiction to issue a notice to the
persons enumerated therein specifying the day to appear before
it. '
The Award is a decree and the statement of grounds of such award
a judgment under sub-section (2) of Section 26 of the Act for the
purpose of appeal under Section 54. Since this is a special procedure
provided in the Act, by necessary implication, the civil court under
Section 9 of the Civil Procedure Code 1908 has been prohibited
to take cognizance of the objections arising under the Act for
determination of the compensation for the land acquired under the Act.”
14. In State of Bihar v.Dhirendra Kumar & Ors.? the Apex Court stated
that:
“The provisions of the Act are designed to acquire the land by
the ‘State exercising the power, of eminent domain to serve the
public purpose. The State is enjoined to comply with statutory
requirements contained in.Section 4 and Section 6 of the Act by
proper publication of notification and declaration within
limitation and procedural steps of publication in papers and the
local publications envisaged under the Act as amended by Act 68
of 1984.
Thus it could be seen that the Act is a complete code in itself and is meant
to serve public purpose. We are therefore inclined to think, as
presently advised, that by necessary implication the power of
the civil court to take cognizance of the case under Section 9 of
CPC stands-excluded, and a civil court has no jurisdiction to go
into the question of the validity or legality of the notification
under*Section 4 and declaration under Section 6, except by the
High Court in a proceeding under Article 226 of the Constitution.
5o, the civil suit itself was not maintainable. When such is the
situation, the finding of the trial court that there is a prima facie
triable issue.is unsustainable.”

TS

721995:(1) SCC 156
1995.4)'SCC 229
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15. In Laxmi Chand & Ors. v.Gram Panchayat, Kararia & Ors5 the Apex

Court again observed that:

“It would thus be clear that thé scheme of the Act is complete in
itself and thereby the jurisdiction of the civil court to take
cognizance of the cases arising under the Act, by nécessary
implication, stood barred. The civil court thereby is devoid of
jurisdiction to give declaration on the invalidity of the procedure
contemplated under the Act. The only right an aggrieved person
has is to approach the constitutional courts, viz., the High Court
and the Supreme Court under their plenary power under Articles
226 and 136 respectively with self-imposed restrictions on their
exercise of extraordinary power. Barring thereof, there is no
power to the civil court.”

16. In the case of Shyamali Das v.Jlla Chowdhry & Ors.® the Apex Court

has again reiterated that:

“The Act is a complete code by itself. It provides for remedies not
only to those whose lands have been acquired but also to those
who claim the awarded amount or any apportionment thereof. A
Land Acquisition Judge derives its jurisdiction from the order of
reference and is bound thereby. His jurisdiction is to determine.
adequacy or otherwise of the amount of compensation paid under
the award-made by the Collector. It is not within his domain to
entertain any application of pro interesee suo or in the nature
thereof.”

17. In the case of Asher. Ali v.Sukhna Seikh (dec. by LR’s) & Ors.(supra),

the learned Single Judge of Gauhati High Court held that:

“It is well accepted proposition of law .that the civil court has
jurisdiction to try all suits of civil rature except those expressly
or impliedly barred. So far as the exclusion of jurisdiction is
concerned, it is equally well-settled that such exclusion is not be.
readily inferred. It must be explicit or clearly implied. Even in
cases where the jurisdiction of the Civil Court is excluded there
are circumstances under which a Civil Court may entertain a
suit. So also, the mere fact that a special statute provides for
certain remedies does not by itself necessarily exclude the
jurisdiction of the Civil Court to deal with the case brought before
it in respect of some of the matters covered by the same statute.
The Court therefore observed that a person claiming a part of
the compensation awarded by the Collector in Land Acquisition
Proceedings under the Land Acquisition Act, 1894 is entitled to
file a Civil Suit.”

18. The cases of State of Bihar v.Dhirendra Kumar & Ors, (supra)'and Dr.

G.H. Grant v.The State of Bihar (supra) were considered by this Court in the

case of Communidade of Bambolim v.Manguesh Betu Kankonkar’. In-this case,

5.
6.
7.

1996 (7) SCC 218
2006 (12) SCC 300
2000 (2) Goa L.T. 374

2008 (3) Mah L R - 34
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the Court was faced with the question as to whether the suit, at the instance
of a person, who claims entitlement to compensation awarded or to a part
thereof in acquisition proceedings, to which he was not a party, is
maintainable and the said question was answered in the affirmative. In
other words, a person who claimed entitlement to compensation; if he
was not a party to the acquisition proceedings, he could file a suit.
Nevertheless, this Court referred to the Division Bench judgment of this
Court in the case of Shri Deo Sansthan Chinchwad & Ors. v.Chintaman
DhHarnidhar Deo and anr.® wherein it was observed as follows:
“Unless the claim of a person who is' lawfully entitled to a share
in the compensation money, is already adjudicated upon under
the provision of the Land Acquisition Act or such person having
had notice of such proceedings, appears therein andfails to assert
and prosecute his claih to a share in -accordance with the
provisions of that Act, he would be entitled under Section 31(2)
Proviso 3, to file a Suit to recover his share from the person who
may have received the whole or any part of the compensation
amount awarded under the Act.”

19. Referring to. Dr. G.H. Grant v.The State of Bihar (supra), this Court
observed that it was clear that the Apex Court while dealing with the
scheme of the Land Acquisition Act in general and in the light of Section
30 of the Act, in particular, specifically held that a separate suit was
maintainable. '

* 20. Section 18 of the Land Acquisition Act, 1894 provides that:

(1) Any person interested who has not accepted the award may,
by written application to the Collector, require that the matter
be referred by the Collector for the determination of the Court,
whether his objection be to the measurement of the land, the
amount of the compensation, the persons to whem it is payable,
or the apportionment of-the compensation among the persons
interésted.

Sub-section 2 further provides that:

(2) The application shall state the grounds on which objection to the

- award is taken:

Provided that every such application shall be made, -

(a) if the person making it was present or represented before the
Collector at the time when he made his award, within six weeks
from the date of the Collector’s award;,

(b) in other cases, within six weeks of the receipt of the notice from
the Collector under Section 12, sub-section (2), or within six

. months from the date of the Collector’s award, whichever period
shall first expire. Section 30 of the Act deals with dispute as to
apportionment and it provides that:

When the amount of compensation has been settled under section 11,

.. 4if any dispute-arises as to the apportionment of the same or any part

8. AIR 1962 Bom. 214
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thereof, or as to the persons to whom the same or any part thereof, is
payable, the Collector may refer such dispute to the decision of the Court.

21. Admittedly, the plaintiff did not raise any issue before the Land
Acquisition Officer as regards the measurements of the land acquired or
the amount of the compensation which was paid to her or to the defendants
but accepted the award and compensation paid without any protest. When
a special statute has created a machinery for granting reliefs which are
awardable under the statute, the jurisdiction of the civil court under section
9 of the CPC cannot be invoked for the same relief. As stated by this Court
in Communidade of Bambolim v.Manguesh Betu Kankonkar (supra), a civil siiit
for enhancement of compensation is not maintainable in case the amount
is not accepted by the party under protest and reference under Section 18
is not prayed. The second proviso to sub-section (2) of section 31 of the
Act makes it-clear that if a person has received compensation without
registering his protest, he is not entitled to make an application under
Section 18 and the remedy provided by the statute is barred. Needles to

say the general remedy by recourse to the Civil Court is also barred. To
receive compensation for the land compulsorily acquired is a right created
by the Land Acquisition Act and will have to be exercised by following
the procedure laid down by the statute.

22. Considering the law led down by the Apex Court, particularly in
State of Mizoram v.Biakchhawna (supra) the Division Bench of this Court as
well as the learned Single Judge of this Court in the case of Communidade
of Bambolim v.Manguesh Betu Kankonkar (supra), the plaintiff having raised
no dispute as regards measurement of land or the compensation or the
persons to whom it was payable, before the Land Acquisition Officer,
would not be entitled to maintain a separate suit as regards the same.
Viewed thus, the civil suit filed by the plaintiff after accepting the award
as to the measurements of her acquired land as correct, and not having
raised any dispute as regards thc same the suit was clearly barred for
want of jurisdiction.

23. Coming to the merits of the case, it could be broadly stated that
Lote No. 633 claimed by the plaintiff and known.as ‘Premeiro Lanco
Cajuaria Por Sul’ admeasured 45,072 sq. mts. and was located to the South
of Lote No. 634 known as Segundo Lanco Cajuaria admeasuring about
34,622 sq. mts., as can be seen from the certificates produced by the plaintiff,
though the defendants have claimed the property in. their possession to
be known as ‘Chowat’. However, it does not at all appear that the plaintiff
ever came in possession of the said property claimed by her to the extent
of the area shown on the records of the Communidade. The plaintiff’s
case has always been inconsistent. The plaintiff has not even stated as to
how much compensation she received and of what area. Presumably, she
received compensation as regards survey nos. 224 and 225. The plaintiff
in her notice dated 21/07/1986 stated that an area of 19,600 sq. mts. was
included in survey no.226 of Village Calapur but in her plaint she further
stated that an area of 1,600 sq. mts. was also included in survey no. 227.
In addition, she also claimed that the area of Lote No. 633 was also included
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in survey nos. 223, 228, 226, 202 and 222 besides a road and. a drain.
However; according to the surveyor Shri Gonsalves/PW2, the area of Lote
No. 633 of, 120 sq. mts. was shown in survey no. 197/0, 1,880 sq. mts. in
" survey no. 202/0, 9,000 sq. mts. in survey no. 224/0, 6,400 sq. mts. in
survey no. 225/0, 24,880 sq. mts. in survey no. 226/0 and 1,600 sq. mts. in
survey no. 227/0 and 50 sq. mts. in 228/0 and 1,142 sq. mts. of the nalla.
The plaintiff claimed that her property was demarcated at site. The plamhff
also stated that the lessees and tenants of the properties have to enjoy and
possess their respective properties as per the plan of defendant no. 3/
Communidade. At the same time, she stated that she was in possession of
the said property (of Lote no. 633) from the year 1971, but in cross-
examination she stated that her plea that she had obtained the property
in auction in the year 1971 was not correct and that she also could not
explain as to why it was so mentioned. Regarding the notice, she stated
that it was not as per her say. She considered that she was not taken to

the site to show the property, presumably after the auction in her favour. -

On the contrary, she admitted that she had form no. III and form No. I
and XIV in her possession since long and this shows that she was fully
aware about the area of the property claimed by her. The plaintiff’s witness
Danial Araujo/PW3 has not at all advanced her case. On the contrary, the
defendant no.1/DW1 has stated that his property is bounded on all four
-sides by a cactus (niwal kanti) plants and that the property to the South
of his property was being enjoyed by the plaintiff and in between the two
there is a said fence like on other three sides. He also stated that whiles
granting the said property to his late father in the year 1951, the. attorney
of defendant no. 3/Communidade had granted it at site. Moreover, the
case set out by the defendant is supported by the promulgated survey
records which carried a presumption in the favour of the defendants that
they were in possessmn of the suit property. It is more than probable that
the defendants came in possession of the area subsequently surveyed in
their name, in the year 1951 or there about much before Lote no. 633 was
taken on auction by the plaintiff and the defendants continued to be in
- possession of the said area until its acquisition by the Government. On
behalf of defendants reference is also made to the notification no. 1/1/93/
RD published on gazette dated 9/11/2006 by which the records prepared
under Land Revenue Code, 1968 shall be deemed to be service made and
maintained under the provisions of Goa, Daman and Diu Agricultural
Tenancy (Revenue Survey and Record of Rights) Rules, 1967. Plaintiff has
failed to rebut the presumption available to the defendants by virtue of
Section 106 of the Land Revehue Code and now under the said Goa, Daman
and Diu Agricultural Tenancy (Revenue Survey and Record of Rights)
Rules, 1967. The defendants being in possession of the property of the
Communidade were rightly paid faeli share of the compensation and in
between themselvés as agreed by 1}& in the ratio of 30.20.

24.1 find there is no merit in thi¢ appeal and,.consequently, the same

9 ¢ishereby dismissed.

Appeal dismissed.
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