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    HHD[g8   

s!f OZLIFN 51FGF S[;GL 8}\SDF\ CSLST V[JL K[ S[ VF SFDGF OZLIFNL JF;G V[uF|MP 5|FP,LP 

GF 0FIZ[S8Z TZLS[  OZH AHFJ[  K[P  VF SFDGF VFZM5LV[ OZLIFNL  TYF VgiF  +6 0FIZ[S8 

;FY[ V[S V[DPVMPI]P TFP Z!v_5vZ_!( GF ZMH SZ[,P V[DPVMPI]P D]HA ;NZC]\ JF;G V[U|M 

5|FP,LP S\5GLDF\ OZLIFNLV[ X~VFTGF ;DIDF\ ~FP#4!#4___qv sV\S[ ~5LIF +6 ,FB T[Z 

CHFZ 5]ZFf S\5GLGF 0[.,L V[S;5[g;GF BR" SZ[, H[ ZSD 5{SL ~FP#4__4___qvsV\S[ ~5LIF 

+6 ,FB 5]ZFf  VFZM5LV[ ;NZ S\5GLDF\  HM0FI[,  T[  ;DI[  OZLIFNLG[  R]SJJF  ;\DT YI[, 

VG[ ;NZ ZSD RFZ 8]S0FDF\ R]SJJFG]\ GSSL SZ[, VG[ T[ D]HAGF R[SMDF\ lJUTM EZL VFZM5LV[ 

OZLIFNLG[ R[SMDF\ ;CL SZL VF5[,P tIFZAFN OZLIFNLV[ R[SM T[DGF BFTFDF\ HDF SZFJJF DF8[  

5}KTF VF SFDGF VFZM5LV[ JFINFVM SZL ;DI jIlTT SZTF VG[ K[<,[ VFZM5LV[ OZLIFNLG[ 

TFP!Zv!_vZ_!( GF ZMH HDF SZFJJF DF8[ H6FJTF OZLIFNLV[ TFP !Zv!_vZ_!( GF ZMH 

;NZC]\  R[SM  5{SL  TFP  !5v_*vZ_!( GF  ZMHGM  ~FP5_4___qvsV\S[  ~5LIF  5RF; CHFZ 

5]ZFf GM  :8[8 A[gS VMO .g0LIF4 ;]Z[X R[dA;" 8FUMZ DFU"4 ZFHSM8 XFBFGM R[S G\P*55(&) 

GM OZLIFNLV[ T[DGL VF.P;LPVF.P;LPVF.P A[gS H[PV[DP;LP 5ZLD, UF0"G XFBF4 VDNFJFN 

GF ;[lJ\u; V[SFpg8 G\P ****_!__$Z$Z DF\ EZTF4 ;NZC]\ R[S TFP !&v!_vZ_!( GF ZMH 

ccOg0; .G;OL;Ig8ccGF  X[ZFYL  5ZT VFJ[,P   tIFZAFN OZLIFNLV[  V[0JMS[8  DFZOT[  TFP 

!5v!ZvZ_!( GF ZMHGL GM8L; VFZM5LG[ ZHLP5MPV[0LPYL DMS,FJ[,P H[ GM8L;GL  AHJ6L 

YI[, CMJF KTF\ VFZM5LV[ T[GM VD, SZ[, GCL\P

 VFD4 VFZM5LV[ OZLIFNLG[ R[SGL SFIN[;ZGL ,[6L ZSD R]SJL VF5[, GYLP 

H[YL OZLIFNL wJFZF VF SFDGF VFZM5LV[  WL G[UMXLI[A, .g:8]D[g8 V[S8v!((!4 s S[ H[G[  

;Z/TF BFTZ CJ[  5KL VF 9ZFJDF\  ccV[S8cc  TZLS[  ;\AMWJFDF\  VFJ[, K[f GL S,D !#( 

D]HA ;HFG[ 5F+ U]GFCLT S'tI SZ[, CMJFYL CF,GL OZLIFN  TFZLBP!(v!Zv!( GF ZMH V+[ 

GL SM8"DF\ ZH] SZJFDF\ VFJ[, K[P

sZf OZLIFN NFB, SZTF U]GFG]\  ;\7FG ,. VFZM5LG[ ;Dg; .:I] SZTF4 VFZM5L 

V+[GL  VNF,T  ;D1F  CFHZ  YTF4  VFZM5LG[  S|LDLG,  5|M;LhZ  SM0GL  S,D  Z_*  VgJI[  
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OZLIFN TYF T[GL ;FY[  ZH]  TDFD N:TFJ[HMGL GS,M lJGF D}<I[  5]ZL  5F0JFDF\  VFJ[, VG[  

VFZM5LGL S|LDLG, 5|M;LhZ SM0GL S,D Z5! VgJI[ %,L VF\SP!# YL GM\WTF VFZM5LV[ U]gCF 

GM .gSFZ SZ[,4 H[YL ;NZ S[;GL SFI"JFCL VFU/ R,FJJFDF\ VFJ[, K[P  

s#f OZLIFN 51F TZOYL GLR[ D]HAGF DF{lBS TYF ,[lBT 5]ZFJF ZH] SZJFDF\ VFJ[, 

K[P

DF {lBS 5 ]ZFJFov

S|D DF {BLS 5 ]ZFJFGL lJUT VF \S

! OZLIFNL HIMlTA[G HI[XEF. SFGF6LGL ;MU\N p5ZGL H]AFGL $

,[lBT 5]ZFJFov

S|D  N:TFJ[HL 5 ]ZFJF VF \S

! V[DPVMPI]PGL GS, _*

Z OZLIFNJF/M V;, R[S _(

# OZLIFNJF/F R[SGM ZL8G"[ D[DM _)

$ OZLIFNLV[ VF5[, GM8L;GL :Y/5|T GS, !_

5 GM8L; ZHLPV[0LPSIF"GL :,L5 !!

& ZHLPV[0LPAHIFGL V[SGM,[HD[g8   !Z

s$f   OZLIFN51F[ p5ZMST 5]ZFJF ZH] ZFbIF AFN JW] SM. 5]ZFJF ZH]  ZFBJF DF\UTF G 

CMI T[ ;AA  S,MhL\U 5]Z;LXYL HFC[Z SZJFDF\ VFJ[, K[P VF SFD[ VFZM5L51F TZO[ OZLIFNL 

GL p,8 T5F; SZJFDF\  VFJ[, GYLP OZLIFNLGL  p,8T5F; SZJF  DF8[  VFZM5L51FG[  5]ZTL 

VG[ jIFHAL TSM VF5JFDF\ VFjIF AFN 56 VFZM5L51F[ OZLIFNLGL p,8T5F; DF8[ SM. H 

;lS|I 5|ItG SZ[, G CMI4 H[YL VFZM5LGM OZLIFNLGL p,8 T5F;GM CS A\W SZJF DF8[GL 

OZLIFN51FGL VF\SP!$ GL VZHL C[9/ C]SD SZL OZLIFNLGL p,8 T5F;GM VFZM5LGM CS A\W 

SZJFGM C]SD SZJFDF\ VFJ[, K[P tIFZAFN 56 VFZM5L51F wJFZF OZLIFNLGL p,8 T5F; SZJF 

GM 5MTFGM CS BM,JF DF8[ SM. VZH VC[JF, V+[GL SM8" ;D1F SZJFDF\ VFJ[, GYL S[ V+[GL 

VNF,TGF C]SDG[ VgI SM. ;1FD VMYMZL8L ;D1F 50SFZJFDF\ VFJ[, GYLP VF SFD[ OZLIFN 
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51FGM 5]ZFJM 5]ZM YIF AFN CF,G]\  SFD VFZM5LG]\  S|LDLG, 5|M;LHZ SM0 S,D #!# D]HAG]\ 

lJX[QF lGJ[NG GM\WJF DF8[ ZFBJFDF\ VFJ[, CT]\P 5Z\T] VFZM5L lJX[QF lGJ[NG DF8[ 56 5]ZTL 

TS VF5JF KTF\ SM8" ;D1F CFHZ ZC[,F G CMI4 H[YL  OZLIFNL51FGL VF\SP !& GL VZHL VgJI[ 

VFZM5LG]\ V[OPV[;P0L:5[gX JLY SZJFGM  C]SD SZJFDF\ VFJ[, K[P  

s5f   tIFZAFN CF,G\] SFD A\gG[ 51FSFZMGL N,L,M p5Z ZFBJFDF\ VFJ[, H[ VgJI[ 

OZLIFN51F wJFZF DF{lBS N,L,M SZJFDF\ VFJ[, K[P HIFZ[ VFZM5L51FG[ 5MTFGF TZO[GL N,L,M 

ZH] SZJF jIFHAL TSM VF5JF KTF\ N,L,M SZJFDF\ VFJ[, GYLP VFZM5L51FG[ N,L,M SZJF 

DF8[ TS VF5JF KTF  N,L,M SZJFDF\ VFJ[, G CMI H[YL VFBZ[ VFZM5LGM N,L,GM CS A\W 

SZL CF,G]\ SFD VFBZL 9ZFJ DF8[ ZFBJFDF\ VFJ[, K[P

s&f VF SFD[ OZLIFN51F[ ZH] ZFB[, 5]ZFJF4 OZLIFN51FGL DF{lBS N,L,M TYF Z[S0" 

p5ZGL  ;DU|  CSLSTM  wIFG[  ,[TF  ;NZ  S[;GF  gIFI  lG6"I  DF8[  V+[GL  VNF,T  ;D1F 

D]bItJ[ GLR[  D]HAGF D]N'F p5l:YT YI[, K[P

D ]N 'F  

s!f X]\  OZLIFN 51F lG o X\S56[ 5Z 5]ZJFZ SZ[ K[ S[4 VF SFDGF VFZM5L 5F;[YL 

,[6L GLS/TL ZSDGL p3ZF6L SZTF4 VFZM5LV[ TFP !5v_*v Z_!( GF ZMH 

GM ~FP5_4___qvsV\S[  ~5LIF 5RF; CHFZ 5]ZFf GM  :8[8 A[gS VMO .g0LIF 

;]Z[X R[dA;" 8FUMZ DFU"4 ZFHSM8 XFBFGM R[S G\P *55(&) GM R[S ;CL SZL 

VF5[, H[  R[S  OZLIFNLV[  VFZM5LGL  ;]RGF  VgJI[  A[\SDF\  HDF  SZFJTF  TFP 

!&v!_v!(  GF  ZMH  ZL8G"  D[DF  ;FY[  O\0; .G;OLXLIg8GF  X[ZFYL  5ZT 

OZTF OZLIFNLV[ VFZM5LG[ V[0JMS[8zL DFZOT[ V[S8GL S,D !#( sALf D]HA 

GL GM8L; TFP!5v!Zv!( GF ZMH  VF5TF4 T[  GM8L; VFZM5LG[ AHL UI[, 

CMJF KTF\ VFZM5LV[ R[SGL SFIN[;ZGL ,[6L ZSD OZLIFNLG[ G R]SJL VF5L4 

VF SFDGF VFZM5LV[ V[S8GL S,D !#( D]HAGM lX1FF5F+ U]gCM SZ[, K[ m 

sZf X]\] C]SD m

s*f p5ZMST D]N'FGF DFZF lG6"I GLR[ D]HA K[P
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s!f  CSFZDF\

sZf VFBZL C]SD D]HAP

voo SFZ6M oov 

s(f D]N 'F  G \AZo !  

;F{5|YD 5]ZFJFGF SFINF VG];FZ H[ 51FSFZ H[ T[ CSLST ;FY[ SM8" ;D1F 

VFJ[, CMI T[ CSLST 5]ZJFZ SZJFGL HJFANFZL T[  51FSFZMGF p5Z ZC[  K[P  R[S 5ZT OIF"GF 

S[;DF\ 5|FYlDS TASS[ OZLIFNLV[ 5]ZFJM VF5JFGM CMI K[ VG[ 5]ZFJM ZH] YIF AFN OZLIFNLGL 

TZO[6DF\ VlWlGIDGL S,D !!( VG[ !#)  5|DF6[ VG]DFG SZJFGF ZC[ K[ T[ DF8[ ;F{ 5|YD 

WL G[UMP .g:8|]P V[S8GL S,D !#( GF TtJM 5]ZJFZ YFI K[ S[ S[D m T[ wIFG[ ,[J]\ 50[P 

S,Dv!#( BFTFDF \ V5}ZTF E\0M/ JU[Z [G [ SFZ6[ R [SGM V:JLSFZo

;DU| ZLT[ VYJF V\XT o SM.56 N[J] S[ VgI HJFANFZL VNF SZJF DF8[4 SM. 

jIlST4  5MT[  lGEFJTM  CMI  T[JF  BFTFGM  R[S4  V[  BFTFDF\YL  ALHL  jIlST 

G[ GF6F\GL R]SJ6L SZJF DF8[ A[\SZG[ ,B[ VG[ V[JF R[SGL R]SJ6L SIF" lJGF 

A[\S 5ZT SZ[4 SFZ6 S[ V[ BFTFDF\ HDF ZSD R[SGF :JLSFZ DF8[ V5}ZTL CMI4 

VYJF TM A[\S ;FY[ ;DH}TLYL SZ[, jIJ:YF D]HA R[SGL ZSD V[ ZSD SZTF 

JWFZ[ CMI tIFZ[4 VFJL jIlSTV[ U]GM SIM" U6FX[4 VG[ VF SFZ6GL SM. VgI 

HMUJF.VMG[ AFW G VFJ[ T[D T[G[ A[ JQF" ;]WLGL S[NGL lX1FF4 VYJF R[SGL 

ZSDYL AD6L ZSD ;]WLGM N\0 VYJF A\G[ SZJFDF\ VFJX[P

5Z\T] 9ZFJJFDF\ VFJ[ K[ S[ VF S,DGM SM.56 DHS]Z ,FU] 50X[ GCL\ l;JFI S[PPPP

sSf H[ TFZLB[4 R[S ,bIM CMI T[ TFZLBYL K DlCGFGL D]NT VYJF T[GL SFIN[;Z 

D]NT CMI4 V[ A[DF\YL H[ JC[,L CMI T[ D]NTGL  V\NZ A[\SDF\ ZH] SZJFDF\ VFjIM 

CMI4 

sBf HIF\  ;]WL4 T[  R[SGM 5[. VYJF TM IYFS|DWFZS4 H[D CMI T[D4 T[  R[S V6 

R}SjIM  5ZT VFjIFGL  A[\S  TZOYL  T[G[  DFCLTL  D?IFGF  +L; lNJ;GL V\NZ 

T[  R[SGF  ,BGFZG[ ,[lBT GM8L; VF5LG[ T[JL ZSDGL R]SJ6LGL DF\U6L SZL 

CMI4 VG[

Page No.  5                 M­Court No.30, Ahmedabad   P.A.  CC.No.111581/18  JUDGMENT 



sUf T[JL GM8L; D?IFGF !5 lNJ;GL V\NZ R[S ,BGFZ R[SGF GF6F\ ,[GFZ VYJF 

H[ T[ lS:;F D]HA R[SGF WFZSG[ ;NZC] GF6F\GL R]SJ6L SZJFDF\ lGQO/ HFI4

B],F;M  o  VF S,DGF C[T]VM DF8[ N[J]\ VYJF VgI HJFANFZL V[8,[ SFIN[;Z ZLT[ H[GM VD, 

SZFJL XSFI T[J]\ N[J]\ VYJF VgI HJFANFZL V[JM YFI K[P

VFD4 G[UMXLI[A, .g:8|]D[g8 V[S8GL S,D !#( GM U]GM 5]ZJFZ SZJF DF8[ VFJxIS TtJM 

GLR[ D]HA K[P

!P  R[S 5MTFGL HJFANFZL 5}ZL SZJF VF%IM CMJM HM.V[P

ZP   R[S SM. SFZ6;Z J6 R]SJFI[,GF SFZ6[ 5ZT VFjIM CMJM HM.V[P

#P   S,D !#( DF\ H6FjIF D]HA R[S WFZ6 SZGFZ[ R[S ,BGFZG[ #_ lNJ;DF\ GM8L;

       VF5L CMJL HM.V[P

$P S,D !#( DF\ H6FjIF D]HA GM8L; AHIFYL !5 lNJ;DF\ R[S ,BGFZ T[ ZSD 

R]SJJFDF\ lGQO/ UIM CMJM HM.V[P

p5ZF[ST VFJxIS TtJF[  5}6" YFI TF[  WL G[UMP .g:8|]P V[S8GL S,D !#( D]HAGM 

U]GM AgIFG] SC[JFI VG[ tIFZAFN WL G[UMP .g:8|]P V[S8GL S,D!#) TYF S,D !!( D]HA 

WFZSGL TZO[6DF\ VG]DFG YFIP

S,Dv!#) R[SGF WFZ6STF "GL TZO [6DF \ VG]DFG o

HIF\  ;]WL lJ~wWG] 5]ZJFZ SZJFDF\  VFJ[ GCL\  tIF\  ;]WL V[D VG]DFG SZJFDF\  

VFJX[4 S[ R[SGF WFZS[ S,D !#(DF\ H6FJ[, R[S4 SM.56 N[J]\  VYJF VgI 

HJFANFZLG[ 5}Z[5}ZL ZLT[ VYJF V\XT o N[JF DF8[ D[/jIM CTMP

GM\W o 5FKM OZ[, V[ JT"DFG N[J]\  S[  HJFANFZL 5|tI[ CTM T[J]\  VG]DFG SZJFDF\ VFJX[P V[YL 

lJ~wW 5]ZJFZ SZJFGM AMHM V[8,[ S[ VF5[, R[S SM. N[JF 5[8[ S[ HJFANFZL 5|tI[ G CTM V[ R[S 

GF VF5GFZ p5Z K[P 

S,Dv!!( J8Fp BT lJQF [ DFGL , [JFGL AFAT o

V[YL lJZ]wWG]\ ;FlAT G YFI tIF\ ;]WL4 GLR[ 5|DF6[ DFGL ,[JFDF\ VFJX[ o

sSf VJ[H  lJQF [ o  NZ[S J8FJ BT VJ[HG[ DF8[ SZL VF%I]\ VYJF ,BL VF%I\] CT]\4 

VG[ V[J]\ NZ[S BT HIFZ[ T[ :JLSFZJFDF\ VFjI]\ CMI4 T[GF p5Z X[ZM SZL VF5JF 
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DF\ VFjIM CMI4 T[ J8FJJFDF\ VFjI]\  CMI VYJF TANL, SZJFDF\ VFjI]\  CMI4 

tIFZ[ T[ VJ[HG[ DF8[ :JLSFI"] CT\]P T[GF p5Z X[ZM SZL VF%IM CTM4 T[ J8FjI]\ CT]\  

VYJF TANL, SI]"\ CT]\P

sBf TFZLB  lJQF [o  H[GF p5Z TFZLB CMI T[J]\  NZ[S J8Fp BT T[ TFZLB[ SZL VF%I]\  

VYJF ,BL VF%I]\ CT]\P

sUf :JLSFZGFZ  ;DI  lJQF [o  :JLSFZFI[,]\  NZ[S  lJlGDI5+  T[GL  TFZLB  5KL 

VG[ T[ 5FSIFGL TFZLB 5C[,F JFHAL ;DIDF\ :JLSFZJFDF\ VFjI]\ CT]\P

s3f  TANL,LGF  ;DI  lJQF [  o  SM. J8FpBTGL NZ[S TANL,L T[  BT 5FSJFGL 

TFZLB 5C[,F\ Y. CTLP

sRf X[ZFVMGF  S |D  lJQF [  o  SM. J8FJ BT p5Z SZ[,F CMJFG]\  H6TF X[ZF T[ BT 

p5Z H[ S|DDF\ SZ[,F H6FTF CMI T[ S|DDF\ SZ[,F CTFP

sKf   :8 [d5  lJQF [o  BMJF.  UI[,  5|MDL;ZL  GM84  lJlGDI5+  VYJF  R[S  p5Z 

ZLT;Z :8[d5 ,UF0[, CTMP

sHf WFZS  IYFS |D  WFZS  K [ V[D  DFGL  ,[JF  lJQF [  o  SM. J8Fp BTGM WFZS 

K[ IYFS|D WFZS K[ V[D DFGL ,[J] l;JFI S[4 T[ BT T[GF SFIN[;ZGF DFl,S 5F;[ 

YL  VYJF  T[GM  SFIN[;ZGM  CJF,M  WZFJTL  jIlST  5F;[YL  SM.  U]GM  SZLG[ 

VYJF  S58YL  D[/JJFDF\  VFjI]\  CMI  VYJF  T[  BT  SZL  VF5GFZ  VYJF 

:JLSFZGFZ 5F;[YL SM. U]GM SZLG[ VYJF S58YL4 VYJF U[ZSFIN[;Z VJ[HG[ 

AN,[ D[/JJFDF\  VFjI]\  CMIP BTGM WFZS 5MT[  IYFS|D WFZS K[ V[D ;FlAT 

SZJFGM AMHM T[GF p5Z K[P 

s)f CF,GF 5|:T]T S[;DF\ OZLIFNLV[ VF\SP $ YL ;Z T5F; ZH] SZL OZLIFN CSLSTG[ 

;DY"G VF5L H6FJ[, K[ S[4 OZLIFNL JF;G V[uF|MP 5|FP,LPGF 0FIZ[S8Z TZLS[ OZH AHFJ[ K[P 

VF SFDGF VFZM5LV[ OZLIFNL TYF VgiF +6 0FIZ[S8 ;FY[ V[S V[DPVMPI]P TFP Z!v_5v 

Z_!( GF ZMH SZ[,P V[DPVMPI]P D]HA ;NZC]\ JF;G V[U|M 5|FP,LP S\5GLDF\ OZLIFNLV[ X~VFT 

GF  ;DIDF\  ~FP  #4!#4___qv  sV\S[  ~5LIF  +6  ,FB  T[Z  CHFZ  5]ZFf  S\5GLGF  0[.,L 

V[S;5[g;GF BR" SZ[, H[ ZSD 5{SL ~FP#4__4___qvsV\S[ ~5LIF +6 ,FB 5]ZFf VFZM5LV[ 
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;NZ S\5GLDF\  HM0FI[, T[ ;DI[ OZLIFNLG[ R]SJJF ;\DT YI[, VG[ ;NZ ZSD RFZ 8]S0FDF\ 

R]SJJFG]\ GSSL SZ[, VG[ T[ D]HAGF R[SMDF\ lJUTM EZL VFZM5LV[ OZLIFNLG[ R[SMDF\ ;CL SZL 

VF5[,P tIFZAFN OZLIFNLV[ R[SM T[DGF BFTFDF\ HDF SZFJJF DF8[ 5}KTF VF SFDGF VFZM5LV[ 

JFINFVM SZL ;DI jIlTT SZTF VG[ K[<,[ VFZM5LV[ OZLIFNLG[ TFP !Zv!_vZ_!( GF ZMH 

HDF SZFJJF DF8[ H6FJTF OZLIFNLV[ TFP !Zv!_vZ_!( GF ZMH ;NZC]\ R[SM 5{SL TFP !5v 

_*vZ_!( GF  ZMHGM ~FP5_4___qvsV\S[   ~5LIF  5RF; CHFZ 5]ZFf GM :8[8  A[gS VMO 

.g0LIF4 ;]Z[X R[dA;" 8FUMZ DFU"4 ZFHSM8 XFBFGM R[S G\P*55(&) GM R[S OZLIFNLV[ T[DGL 

VF.P;LPVF.P;LPVF.P A[gS H[PV[DP;LP 5ZLD, UF0"G XFBF4 VDNFJFNGF ;[lJ\u; V[SFpg8 

G\P****_!__$Z$Z DF\ EZTF4 ;NZC]\ R[S TFP!&v!_vZ_!( GF ZMH ccOg0 .G;OL;Ig8cc 

GF X[ZFYL 5ZT VFJ[,P tIFZAFN OZLIFNLV[ V[0JMS[8 DFZOT[ TFP!5v!ZvZ_!( GF ZMHGL 

GM8L; VFZM5LG[ ZHLP5MPV[0LPYL DMS,FJ[,P H[ GM8L;GL  AHJ6L YI[, CMJF KTF\ VFZM5LV[ 

T[GM VD, SZ[, GCL\P H[YL VFZM5L lJ~wW CF,GL OZLIFN SZJFDF\ VFJ[, CMJFG]\ H6FJ[, K[P 

T[DH VFU/ p5Z SMQ8SDF\ H6FjIF D]HAGF N:TFJ[HL 5]ZFJFVM 5MTFGL OZLIFN CSLSTGF 

;DY"GDF\ ZH] ZFB[, K[P OZLIFNL wjFFZF ZH] SZJFDF\ VFJ[, VF\SP* YL !Z  JF/F N:TFJ[HM wIFG[ 

,[TF4  T[  5{SL  OZLIFNJF/F  lJJFNLT  R[SGL  TFZLB4  R[SGF  ZL8G"  D[DMGL  TFZLB4  VFZM5LG[ 

VF5JFDF\  VFJ[, GM8L;GL  TFZLB TYF  CF,GL  VF\SP  ! JF/L  OZLIFN SIF"GL  TFZLB HMTF 

OZLIFN 51F wJFZF V[S8GL S,D !#( GF sV[f4 sALf4 s;Lf D]HAGF +6[[I VFJxIS TtJM 

5ZL5]6" YIF AFN lGIT ;DI DIF"NFDF\ CF,GL OZLIFN NFB, SZJFDF\ VFJ[, CMI VG[ T[ ZLT[  

V[S8 VgJI[GF 5|FFYlDS VFJxIS TtJM 5ZL5]6" H6FTF U]GFG] ;\7FG ,[JFDF\ VFJ[, K[ T[ 

HF[TF  CF,GM S[; V[S8GL S,D !!( VG[  !#) D]HAGF VFZM5L  lJ~wWGF VG]DFGM  p5Z 

5CM\RJF IMuI S[; H6FI K[P VFZM5L lJ~wWGF VG]DFGM Vl:TtJDF\ VFJ[, CMI T[G]\  B\0G 

SZJFGL HJFANFZL VYJF T[  lJ~wWGL CSLST Z[S0"  p5Z ,FJJFGL HJFANFZL ARFJ51FGF 

p5Z ZC[, K[ VG[ HIF\ ;]WL VFJF SFG]GL VG]DFGMG]\ B\0G SZJFDF\ G VFJ[ tIF\ ;]WL T[ H[DGF 

T[D VFZM5L lJ~wW Vl:TtJDF\ ZC[ K[P

s)P!f   VF  SFD[  VFZM5L51F[  OZLIFNLGL  OZLIFN  CSLSTGM  DF+ .gSFZ  SZ[,  K[  T[ 

l;JFI SM.56 :5Q8 ARFJ ,LW[, GYL  T[D  KTF\  VF  SFD[  Z[S0"  p5ZGF  p5l:YT 5]ZFJF 
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VG[ CSLSTMG]\ D]<IF\SG SZJFDF\ VFJ[ TM4 ;F{ 5|YD VF SFDGF VFZM5LV[ %,L GM\WTF ;DI[4 

S[;GL ;DU| 8=FI, NZdIFG OZLIFNJF/F R[SDF\ 5MTFGL ;CL AFAT[ SM. :5Q8 TSZFZ ,LW[, 

GYL4 H[YL VFZM5LV[ 5MTFGL ;CL SZL CF,GM R[S OZLIFNLG[ VF5[, CMJFG]\  DFGJFG[ SFZ6 

ZC[ K[P VFD4 OZLIFNJF/F lJJFNLT R[S VgJI[ HIF\ ;]WL lJ~wWGL CSLST 5]ZJFZ SZJFDF\ G 

VFJ[ tIF\ ;]WL R[SGL TDFD CSLSTM ;FRL VG[ BZL CMJFG]\  VG]DFG SZJFG\\]  ZC[ K[P  JW]DF\ 

V[S8GL S,D !!( ;FY[ J\RF6[ ,[TF !#)  GF VG]DFGM D]HA lJJFNLT R[S VFZM5LV[ SM. 

N[JFGL 5]6" S[ V\XT o R]SJ6L ;F~ VYJF TM VgI SM. HJFANFZL VNF SZJF ;F~ VF5[, CX[ 

T[J]\  VG]DFG  SZJFG]\  ZC[  K[P  V,AT  VF  VG]DFGM  B\0GFtDS  K[P  5Z\T]  HIF\  ;]WL  VFJF 

VG]DFGMG]\ VFZM5L51F wjFFZF B\0G SZJFDF\ G VFJ[ tIF\ ;]WL VF SFG]GL VG]DFGM OZLIFNLGL 

TZO[6DF\ VG[ VFZM5LGL lJ~wWDF\ Vl:TtJDF\ ZC[ K[P VF SFG]GL VG]DFGMG\] B\0G VFZM5L51F 

OZLIFNLGL p,8T5F; wjFFZF4 5MT[ SM. ,[lBT S[ DF{lBS 5]ZFJM ZH] SZLG[ VYJF TM OZLIFN51F[  

5MTFGF  S[;GF  ;DY"GDF\  ZH]  ZFB[,  Z[S0"  p5ZGF  p5,aW 5]ZFJFDF\  ;\ElJT X\SF  pt5gG 

SZLG[  56 VG]DFGMG]\  B\0G SZL XS[  K[P  5Z\T]  VF SFD[  Z[S0"  VFWFZ[  HMTF VFZM5L51F wJFZF  

T[DGL lJ~wWGF VG]DFGMG]\ B\0G SZJF DF8[ SM. H ;lS|I 5|ItGM SZ[, GYLP J/L4 5|FYlDS 

TASS[  H VF SFD[  OZLIFN51F wJFZF  ;ZT5F;G]\  ;MU\NGFD]\  ZH]  ZFbIF AFN VFZM5L51F TZO[ 

p,8  T5F;  SZJFDF\  VFJ[,  GYLP  OZLIFNLGL  p,8  T5F;  SZJF  DF8[  VFZM5L51FG[  5]ZTL 

VG[ jIFHAL TSM VF5JFDF\  VFjIF AFN 56 VFZM5L51F[  OZLIFNLGL p,8 T5F; DF8[  SM. 

H ;lS|I 5|ItG SZ[, G CMI H[YL VFZM5LGM OZLIFNLGL p,8 T5F;GM CS A\W SZJFDF\ VFJ[, 

K[P tIFZAFN 56 VFZM5L51F wJFZF OZLIFNLGL p,8 T5F; SZJFGM 5MTFGM CS BM,JF DF8[  

SM. VZH VC[JF, V+[GL SM8" ;D1F SZJFDF\ VFJ[, GYL S[ V+[GL SM8"GF VF C]SDG[ 50SFZJF 

DF\ VFJ[, GYLP VFD4 OZLIFNLGL p,8 T5F; wjFFZF 5MTFGM ARFJ ZH] SZJFGL 56 VFZM5L 

wjFFZF  NZSFZ ,[JFDF\  VFJ[, GYLP T[DH tIFZAFN 56 V[OP V[;P DF8[  CFHZ ZC[,F GYL S[  

V\lTD TS :J~5[  N,L,M SZJFGL 56 NZSFZ ,LW[, GYLP H[YL CF,G]\ SFD 5]ZFJFSLI D]<IF\SG 

VFWFZ[ U]6NMQF p5Z VFBZL 9ZFJ DF8[ ZFBJFDF\ VFJ[, K[P 

s)PZf  VF SFD[ ;DU| 8=FI, NZdIFG ARFJ51F[ OZLIFNLV[ ZH] SZ[,F p5ZMST J6"jIF 

D]HAGF  VF\SP  ( YL  !Z JF/F N:TFJ[HL  5]ZFJFVM  ;\NE"[  SM.  :5Q8 TSZFZ  ,LW[, GYL  S[  
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OZLIFN51F[ ZH] SZ[,F N:TFJ[HMDF\ H6FJ[, CSLSTMYL lJ~wWGL CSLST Z[S0" p5Z ,FJJF DF8[ 

SM. 5|ItG ;]wWF SZ[, G CMI H[YL VF N:TFJ[H VG[ T[DF\ GM\W[, CSLSTM GCL\ DFGJFG[ SM. 

:5Q8 VG[ jIFHAL SFZ6M p5l:YT Z[S0"DF\  H6F. VFJTF GYLP VF SFD[ OZLIFNJF/M R[S 

0L;VMGZ  YIF  AFN  OZLIFNL  wjFFZF  SFIN[;ZGL  GM8L; VFZM5LGF  ;FRF  VG[  BZF  ;ZGFD[ 

DMS,JFDF\ VFJ[, K[ VG[ T[ GM8L;GL VFZM5LG[ AHJ6L YI[, K[P ARFJ51F[ CF,GL  GM8L; 

AHIF V\U[ SM. TSZFZ ,LW[, GYL S[ SM. ARFJ ZH] SZ[, GYL S[ T[JL CSLSTYL lJ~wWGL 

CSLST ;FlAT SZJF SM. 5|ItG SZ[, GYLP JW]DF\ ARFJ51F[ GM8L;G]\ 5F,G G SZTF OZLIFN 

51F  wJFZF  ;DI DIF"NFDF\  CF,GL  OZLIFN NFB, SZJFDF\  VFJL  CM.4  H[YL  p5ZMST TDFD 

lJUTM wIFG[ ,[TF OZLIFN51F wJFZF  V[S8GL S,D !#( GF VFJxIS TtJMG]\ 5F,G SIF" AFN 

CF,GL OZLIFN ;DI DIF"NFDF\ NFB, SZ[, CM.4 tIFZ[ OZLIFN51FGL TZO[6DF\ V[S8GL S,D 

!#(4 !!( ;FY[  J\RF6[ ,[TF S,D !#) GF VG]DFGM SZJFGF ZC[  K[  S[4 cc  VFZM5L wjFFZF  

OZLIFNJF/M R[S OZLIFNLGF SFIN[;ZGF ,[6F\ VG[ HJFANFZL 5[8[ VF5JFDF\ VFJ[, CTM VG[ 

OZLIFNLV[ 56 T[ R[S 5MTFGF VFZM5L 5F;[ SFIN[;ZGF ,[6F\ 5[8[ VYJF  TM HJFANFZL 5[8[  

:JLSFZ[, CTM cc CF,GF TASS[ :5Q856[ p5ZMST VG]DFGMG]\ B\0G SZJFGL ARFJ51FG[ TS 

D/L ZC[ K[4 5Z\T] D}/E]T56[ ARFJ51F[ T[ CSLSTM JFHAL SFZ6M ;FY[ 5]ZJFZ SZJFGL ZC[ K[P 

5Z\T] Z[S0" wIFG[ ,[TF VFZM5LV[ OZLIFNJF/M R[S SFIN[;ZGF ,[6F VYJF TM HJFANFZL 5[8[ 

VF5[, G CTM T[JM SM.56 :5Q8 ARFJ ,. T[ ARFJG[ VFZM5L51F[ Z[S0" p5Z 5]ZJFZ SZJF  

DF8[  5|ItG ;]wWF SZ[, GYLP VF SFD[  VFZM5LV[ DF+ 5MTFGL %,LDF\  U]gCM SZ[, G CMJFGM 

ARFJ ,LW[, K[ T[ l;JFI VgI SM. :5Q8 ARFJ ,LW[, GYL S[ VFJF ARFJG[  5]ZJFZ SZJF 

DF8[ SM. ;O/ 5|ItG SZ[, GYLP H[YL ;DU| Z[S0" wIFG[ ,[TF ARFJ51F 5MTFGF XLZ[ VFJ[, 

SFG]GL  VG]DFGMG]\  B\0G SZJF  SM.  56  HFTGM  5|ItG  SZ[,  G  CMI4  ARFJ51FG[  SFG]GL 

VG]DFGMG]\  B\0G SZJF  ;\5]6"56[  lGQO/ UI[, CMJFG]\  Z[S0"  wIFG[  ,[TF  :5Q856[  H6F. 

VFJ[ K[P J/L4 VF SFD[ OZLIFN51F[ OZLIFN CSLSTG[ ;DY"GSFZL ZH] SZ[, N:TFJ[HL 5]ZFJFYL 

lJ~wWGL SM. CSLST Z[S0"  p5Z ,FJJF 5|ItG SZ[, GYL S[  VFJF N:TFJ[HMG[  50SFZJFDF\  

VFJ[, GYLP HIFZ[ VF N:TFJ[HMG[ OZLIFNLGF ;ZT5F;GF ;MU\NGFDFYL ;DY"G D/[, CMI 

T[  ;\HMUMDF\  VF N:TFJ[HM VG[ T[DF\  GM\W[, CSLSTMG[  GlC\  DFGJFG[  SM. H jIFHAL SFZ6 
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p5l:YT Z[S0"DF\ H6F. VFJT]\ GYLP OZLIFN NFB, SZTF ;DI[ VF\SP* YL !Z JF/F N;TFJ[HM 

G[ 8[g8[8LJ VF\S  VF5JFDF\ VFJ[, K[ T[G[ SgOD" VF\S DFGJFDF\ VFJ[ K[P

s)P#f   VF SFD[ VUFp RRF" SIF" D]HA CF,GL OZLIFN NFB, YIF AFN OZLIFNLGL 

p,8 T5F; SZJFGL  56 SM. NZSFZ  VFZM5L  wJFZF  ,LW[, G CMI H[YL  VFZM5LGF  S;]ZGF 

SFZ6M;Z OZLIFNLGL p,8 T5F; SZJFGM VFZM5LGM CS A\W SZJFGM C]SD SZJFDF\ VFJ[, K[ 

T[JF ;\HMUMDF\  VFZM5LV[ VF SFDGF OZLIFNLG[ OZLIFNJF/M R[S SFIN[;ZGF N[JFGL R]SJ6L 

;F~ VF5[, CMJFGL CSLST Z[S0"  p5ZYL 5]ZJFZ Y. VFJ[  K[  VG[ ;DU|  Z[S0"  wIFG[  ,[TF  T[  

CSLSTGM .gSFZ SZJF DF8[ SM.56 JFHAL SFZ6M Z[S0" p5ZYL H6F. VFJTF GYLP VF SFD 

GF VFZM5LGF 5MTFGF BFTFGM VFZM5LGL 5MTFGL ;CLJF/M R[S OZLIFNL 5F;[ S[JL ZLT[ VFjIM m 

T[ V\U[GF SM. :5Q8 S[ jIFHAL B],F;F VFZM5LV[ SZ[, GYL S[ VFJF SM. B],F;FG[ Z[S0" p5Z 

5|:YFl5T SZ[,  GYLP  JW]DF\  VFZM5L51F[  ;\ElJTTFGF  prR  U]6JtTFJF/F  SM.  ARFJYL 

OZLIFNL TZO[GF VG]DFGMG]\ B\0G YFI T[JL SM. CSLST Z[S0" p5Z 5]ZJFZ SZL XS[, GYLP 

s)P$f VFD4p5ZMST  TDFD  RRF"GF  V\T[4  Z[S0"  p5ZGL  ;DU|  CSLSTM  wIFG[  ,[TF 

VFZM5L wJFZF DF+ VG[ DF+ V+[GL SM8"  ;D1F GM\WJFDF\  VFJ[, %,LDF\  U]gCM SZ[, CMJFGM 

.gSFZ SZJFDF\ VFJ[, K[4 H[ VFZM5LG[ lGNM"QF ;FlAT SZJF DF8[ 5]ZT]\ CMJFG]\ SM.56 ;\HMUMDF\  

DFGL XSFI T[D GYLP S[;GL ;DU| 8=FI, NZdIFG VFZM5L51F[  SM. H ARFJ ,LW[, GYL S[ 

VFJF ARFJG[ ;DY"GSFZL SM. CSLST Z[S0" p5Z ,FJ[, GYL T[JF ;\HMUMDF\ VFZM5L lJ~wWGF 

SFG]GL VG]DFGM DFGJFG[ SFZ6 ZC[ K[P p5ZMST CSLSTM wIFG[ ,[TF ARFJ51F V[S8GL S,D 

!#(4 !!( ;FY[  J\RF6[  ,[TF  S,D !#) G]\  VG]DFGG]\  B\0G SZJFDF\  lGQO/ UI[, CMI4 

OZLIFN51FGF S[;G[ SFG]GL VG]DFGMGF VFWFZ[ Z[S0" p5Z jIFHAL X\SFYL 5Z ;FlAT Y. VFJ[ 

K[P  H[YL p5ZMST TDFD CSLSTM wiFFG[ ZFBL  D ]N 'F  G \P!  GM  HJFA  ccCSFZDF \cc  9ZFJL VF 

SFDGF VFZM5L S[TGEF. G8]EF. RF{CF64 ZC[JF;Lov V[q!!4 XF:+LGUZ4 GFGF DJF D[.G 

ZM04ZFHSM84  TYF  ZC[P  *#*v*#(4:8FZ  R[dA;"4  8FUMZ  DFU"4ZFHSM8  CZLCZ  RMS4  ZFHSM8 

GFVMG[ lSDLG, 5|M;LhZ SM0GL S,D Z55 sZf VgJI[ WL G[UMXLI[A, .g:8]|D[g8 V[S8GL 

S,D !#( GF U]GF ;AA TS;LZJFG 9ZFJL ;HF V\U[ ;F\E/JF DF8[ D],tJL ZFBJFGM C]SD 

OZDFJJFDF\ VFJ[ K[P
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C]SD VFH ZMH TFPZ#DL4 DFC[  l0;[dAZ4 JQF"  Z_!) GF ZMH B]<,L VNF,TDF\  JF\RL 

;\E/FJL4 DFZL ;CL SZL HFC[Z SIM"P

TFPZ#v!Zv!)                                 s 5Z [XS ]DFZ ALP58 [, f
D]PVDNFJFN          V[0LPRLO D[8=M5M,L8G D[HL:8=[8

     G[P.PV[S8GL SM8" G\P#_4 VDNFJFNP
                     UIGJ 00805
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s!_f  VFHZMH VF SFDGF OZLIFNL T[DGF lJPJSL,zL ;FY[ CFHZ ZC[, K[P VF SFDGF 

VFZM5L  VFHZMH U[ZCFHZ ZC[, K[P VFHZMH VFBZL 9ZFJGL ;]GFJ6L DF8[ VF SFDGF VFZM5L 

CFHZ ZC[, G CMI4 H[YL OZLIFNL VG[ T[DGF lJP JSL,zLGL CFHZLDF\ GFDPU]HZFT CF.SM8"GF 

SPECIAL   CRIMINAL   APPLICATION   (QUASHING)   No.   9113   OF   2016 

(ISHWARBHAI HIRABHAI CHUNARA & 1 V/S. STATE OF GUJARAT & 1, Dated 

22.02.2017 GF R]SFNFDF\ 5[ZF G\P& DF\ 5|:YFl5T SZ[,F lS|DLG, 5|M;LhZ SM0GL S,D #5# 

VgJI[GF l;wWF\T wIFG[ ZFBL VF S[;GM R]SFNM JW] lJ,\lAT SZJM plRT H6FI[, G CMI4 

H[YL VFZM5LGL U[ZCFHZLDF\ VFZM5LG[ TS;LZJFG 9ZFJJFGM C]SD HFC[Z SZL ;HF V\U[ ;F\E/JF 

DF\  VFJ[, K[P VFZM5LG[ TS;LZJFG 9ZFjIF AFN ;HF ;\NE"[  OZLIFNLGF lJPJSL,zLV[ V[JL 

ZH]VFT SZ[, K[ S[4 VF SFDGF VFZM5LV[ OZLIFNLGF GF6F\GL R]SJ6L SZ[, GYL4 T[ ZSDGL 

R]SJ6L DF8[  VF5JFDF\ VFJ[, R[S 56 ZL8G" YI[, K[4 H[YL OZLIFNLG[ CF,GL OZLIFN SZL 

;DU|  SFI"JFCLDF\  EFU ,[JFGL  OZH 50[, K[4  H[YL VFZM5LG[  DCtTD ;HF SZL4 OZLIFNLG[  

YI[, GF6F\SLI G]SXFG ;\NE"[ J/TZ V5FJJF VZH U]HFZ[, K[P VFZM5L51F[ ;HF V\U[ ZH]VFT 

SZJF SM. CFHZ GYLP 

OZLIFN51FGL N,L,M wIFG[ ZFBL4 VF S[;GF ;\HMUM wIFG[ ,[TF\  Z[S0" p5Z V[ CSLST 

5|:YFl5T Y. VFJ[, K[ S[4 VF SFDGF VFZM5LV[ OZLIFNL GF6F\GL 5ZT R]SJ6L SZ[, GYL 

VG[ R]SJ6F DF8[ .:I] SZ[,F OZLIFNJF/F R[SM 56 ZL8G" YI[, K[P H[ SFZ6[ OZLIFNLG[ CF,GL 

OZLIFN NFB, SZL ;DU| SFI"JFCLDF\ EFU ,[JFGL OZH 50[, K[P VF TDFD CSLSTM  wIFG[ ,[TF 

HM CF,GF U]gCF DF8[ VFZM5LG[ ! sV[Sf JQF"GL ;FNL S[NGL ;HF SZJFDF\ VFJ[ VG[ OZLIFNLG[  

YI[, GF6F\SLI G]SXFG ;\NE"[  VF SFDGF VFZM5L 5F;[YL OZLIFNLG[  ;LP VFZP 5LP ;LP GL 

S,D #5* s#f VgJI[  OZLIFNJF/F R[SGL ZSD  OZLIFN SIF" TFZLBYL JF:TlJS R]SJ6F 

TFZLB ;]WL JFlQF"S &@ GF ;FNF jIFH ;lCT J/TZ 5[8[ lNG #_ DF\ R]SJL VF5JFGM C]SD 

GFDP;JMrR VNF,TMGF R. Vijaayan v.  Baby, 2012 (1) SCC, 260 and H. 

Pukhraj   v/s.   D.   Parasmal   2015   (17)   SCC,   368  GF  R]SFNF  T[DH  T[DF\ 

5|:YFl5T SZ[,F l;wWF\TMG[ wIFG[ ZFBL SZJFDF\ VFJ[ VG[ VF C]SDG]\  5F,G SZJFDF\ VFZM5L 

lGQO/ UI[YL VFZM5LV[ JW] $ sRFZf DF;GL ;FNL S[NGL ;HF EMUJJL T[JM C]SD SZJFDF\ 
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VFJ[ TM CF,GF S[;GF ;\HMUMG[ wIFG[ ,[TF\ T[ plRT4 jIFHAL VG[  gIFIMlRT H6F. VFJ[ K[P  

VFD4 p5ZMST TDFD CSLSTM GHZ ;D1F ZFBL D ]N 'F  G \PZ VgJI[ VFYL GLR[ D]HA  GM VFBZL 

C]SD SZJFDF\  VFJ[ K[P 

     VFBZL C ]SD 

s!f VF SFDGF VFZM5L S[TGEF. G8]EF. RF{CF64 ZC[JF;LoV[q!!4 XF:+LGUZ4 GFGF 

DJF D[.G ZM04ZFHSM84 TYF ZC[P*#*v*#(4:8FZ R[dA;"4 8FUMZ DFU"4ZFHSM8 CZLCZ 

RMS4 ZFHSM8GFVMG[ lS|DLG, 5|M;LhZ SM0GL S,D Z55 sZf VgJI[ WL G[UMXLI[A, 

.g:8]|D[g8 V[S8GL S,D !#( D]HAGF lX1FF5F+ U]gCFDF\ TS;LZJFG 9ZFJJFDF\ VFJ[ 

K[ VG[  VFZM5LG[ ! sV[Sf JQF"GL ;FNL S[NGL ;HF SZJFGM C]SD SZJFDF\ VFJ[ K[P  

sZf VF  SFDGF  VFZM5LV[  lS|DLG, 5|M;LhZ  SM0GL  S,D #5* s#f VgJI[  VF  SFDGF 

OZLIFNLG[  OZLIFNJF/F R[SGL ZSD OZLIFN SIF"  TFZLBYL JF:TlJS R]SJ6F TFZLB 

;]WL JFlQF"S &@ GF ;FNF jIFH ;lCT VF C]SD YI[YL lNG #_ DF\ J/TZ 5[8[ R]SJJL4 

HM VFZM5L OZLIFNLG[ J/TZGL ZSD R]SJJFDF\ lGQO/ HFI TM VFZM5LV[ JW] $ sRFZf 

DF;GL  ;FNL S[NGL ;HF EMUJJFGL ZC[X[[P  

s#f VF SFDGF VFZM5L VFHZMH CFHZ ZC[,F G CMI T[VMGL CFHZL ;]lGlrT SZJF VFZM5L 
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