IN THE COURT OF THE SUB JUDGE, SULTHANBATHERY

Present: Smt.Sreeja Janardanan Nair, Sub Judge

Tuesday, the 31* day of March, 2026

10™ day of Chaithra, 1948

ORIGINAL SUIT Nos.30/2012 and 23/2015

OS 30/2012

Kariyattil K.K.Pradeep, Aged 40 years,
S/0.Kunhinarayan, Moodakolly,

Irulam amsom desom, Sulthanbathery Taluk,
P.O.Moodakolly, Wayanad District.

Kariyattil K.K.Prasad, Aged 38 years,
S/0.Kunhinarayan, Moodakolly,

[rulam amsom desom, Sulthanbathery Taluk,
P.O.Moodakolly, Wayanad District.

Kannaparambil K.M.Varghese (died),
Aged 51 years, S/o0.Mathai,

Karthika Consortium Housing Colony,
Kuppadi amsom desom,

Sulthanbathery Taluk, Wayanad District.

Chayaplakkal Sukumaran, Aged 56 years,
S/o.Narayanan, Vakery, Irulam amsom
desom, Sulthanbathery Taluk,

Wayanad District.

Chayaplakkal Prakasan,

Aged 42 years, S/0.Narayanan,

Vakery, Irulam amsom desom,
Sulthanbathery Taluk, Wayanad District.

C.R.Chandran, Aged 50 years,
S/0.Raman, Chirakkarakuzhiyil Veedu,
Kattayad, Sulthanbathery amsom desom,
Sulthanbathery Taluk.

Chilambukadan Shafy, S/o0.Hydrose, 2/229,
Sulthanbathery amsom desom,
Sulthanbathery Taluk, Wayanad District.

Plaintiffs

Vs.

Defendants




Supplemental defendants:

Omana Varghese, Age not known,
W/o.Late K.M.Varghese,

Karthika Consortium Housing Colony,
Kuppadi amsom desom,
Sulthanbathery Taluk.

Teena Boby, Age not knwn,

D/o.Late K.M.Varghese,

Karthika Consortium Housing Colony,
Kuppadi amsom desom,
Sulthanbathery Taluk.

Tinto Varghese, Age not knwn
S/o.Late K.M.Varghese,

Karthika Consortium Housing Colony,
Kuppadi amsom desom,
Sulthanbathery Taluk.

Tojo Varghese, Age not knwn.

S/o.Late K.M.Varghese,

Karthika Consortium Housing Colony,
Kuppadi amsom desom,

Sulthanbathery Taluk.

(Supplemental defendants impleaded and
amended as per order in [A 1461/13 and
IA 1462/13 dated 18.02.2014)

OS 23/2015

K.M.Varghese, S/0.Mathai (died),

Aged 55 years, Residing at Kannaparambil
House at Karthika Consortium Housing
Colony, Kuppadi Village,

Sulthanbathery Taluk, Wayanad District.

Supplemental plaintiffs:
Omana Varghese, W/o.Late K.M.Varghese,

Aged 52 years, Residing at Kannaparambil
House at Karthika Consortium Housing
Colony, Kuppadi Village,

Sulthanbathery Taluk, Wayanad District.

Teena Varghese, D/o.Late K.M.Varghese,
Aged 29 years, Residing at Kannaparambil
House at Karthika Consortium Housing
Colony, Kuppadi Village,

Sulthanbathery Taluk, Wayanad District.

Defendants

Plaintiffs
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4. Tinto Varghese, S/o.Late K.M.Varghese,
Aged 26 years, Residing at Kannaparambil
House at Karthika Consortium Housing
Colony, Kuppadi Village,

Sulthanbathery Taluk, Wayanad District.

5. Tojo Varghese, S/o.Late K.M.Varghese,
Residing at Kannaparambil House at Plaintiffs
Karthika Consortium Housing Colony,
Kuppadi Village, Sulthanbathery Taluk,
Wayanad District.

(Supplemental plaintiffs impleaded and
amended as per order in IA 1105/13 and
[A 1106/13 dated 08.01.2014).

Vs.

Pradeep K.K., S/0.Kunju Narayanan,

Aged 38 years, Residing at Kariattel House, Defendant
Moodakolly, Irulam Village,

Sulthanbathery Taluk, Wayand District.

These Original Suits are coming on 26" day of March, 2026 for final
hearing before me in the presence of Sri.K.P.Praveen, Advocate for plaintiffs in
OS 30/2012 and defendant in OS 23/2015, Sri.T.P.Ealias, Advocate for
supplemental plaintiffs No.2 to 5 in OS 23/2015 and supplemental defendants
No.6to 9 in OS 30/12, Sri.M.K.Sudhish, Advocate for defendants No.2 and 3
in OS 30/12, Sri.P.N.Surendran and Sri.P.Rajmohan, Advocates for defendants
No.4 and 5 in OS 30/12, defendant No.l in OS 30/12 and plaintiff No.1 in
OS 23/15 1s no more and having stood over for consideration to this day the
Court delivered the following:-

COMMON JUDGMENT

OS 30/12

The suit is for specific performance.

2. Plaint averments in brief are as follows:- Plaint A schedule property

belonged to 2" and 3™ defendants. Room No0.4/928 and its surroundings in
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Plaint B schedule property belong to 3™ defendant and the remaining properties
in plaint A schedule property including room No0.4/927 and its surroundings
belong to the 2" defendant. Defendant No.l agreed to purchase plaint A
schedule property including two shop rooms from defendants No.2 and 3 and
defendants No.2 and 3 are agreed to sell the same to defendant No.1 and thereby
they executed an agreement on 03.08.2004. Room No0.4/928 already leased out
to 1% plaintiff before the execution of the agreement. Room No0.4/927 was
leased out to 4" defendant before the execution of the agreement. Defendant
No.1 with the knowledge and consent of defendants No.2 and 3 agreed to sell
the plaint A schedule property including two shop rooms to the 1% plaintiff and
the 1% plaintiff is agreed to purchase the same and thereby executed an
agreement on 07.08.2004 by fixing sale consideration. The entire sale
consideration as per the said agreement had given to defendant No.l by
1% plaintiff with the knowledge and consent of defendants No.2 and 3. The

plaintiff No.1 was always ready and willing to perform his part of agreement.

3. While so, 4™ defendant filed OS 116/2005 before this court against
defendant No.2, with respect to a property including room No.4/927 for the
relief of specific performance, on the basis of an agreement executed in between
them. In that case, defendant No.2 contended that there was no sale agreement in
between himself and defendant No.4 and he had not received any advance
consideration. As OS 116/2005 was pending, plaintiff No.1 and defendant No.1
waited for the performance of the agreement dated 07.08.2004 till the disposal
of the said case. On the assurance given by defendant No.1 with the knowledge
and consent of defendants No.2 and 3 that, they will register shop room
No0.4/927 in favour of plaintiff No.1 after the disposal of OS 116/2005 and they
registered B schedule property in favour of plaintiffs by virtue of document
No0.1863/2005 dated 12.05.2005. The adjacent shop room No0.4/929 is in the

possession of plaintiff No.1 as a tenant and he is conducting business there and
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he had surrendered the same after the execution of the agreement dated

07.08.2004. Later, that room was registered in the name of defendant No.1.

4. While so, plaintiff No.1 had received a notice on 05.04.2011 and on
subsequent enquiry, he understood that defendants No.2 and 4 had
compromised the dispute in OS 116/2005 and filed a compromise, petition
dated 28.07.2010 before the court. As per the compromise, the C schedule
property including room No. 4/927 was registered in the name of defendants
No.4 and 5 on 24.07.2010 as per document N0.4909/2010 of Sub Registrar’s
Office, Bathery. On further enquiry, he understood that the defendants No.1, 2,
4 and 5 colluded with each other, and thereby registered C schedule property in
favour of defendants No.4 and 5 by cheating him. That document was created
by them fraudulently and a sham document. The said document is illegal
document and that was not binding upon plaintiff and C schedule property.
Defendants No.4 and 5 have no right over plaint C schedule property. So, the
plaintiff is entitled to get the document registered in his favour by virtue of
agreement dated 07.08.2004. They further contented that, if the court finds that,
that plaintiff is not entitled to get plaint C schedule property by virtue of
agreement dated 07.08.2004, their prayer is to direct the defendant No.l to
register D schedule property in favour of plaintiff No.1.

5. Defendant No.1 had given plaint D schedule property to plaintiff No.1
instead of plaint C schedule property, by virtue of an agreement dated
12.05.2005 and plaintiff is conducting business in that property. Plaintiff is not
liable to pay sale consideration for plaint D schedule property as the sale
consideration has already been paid by him for plaint C schedule property as
per document dated 07.08.2004.
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6. Defendant No.l1 had filed OS 209/2011 before the Munsiff Court,
Bathery for evicting plaintiff No.l1 from plaint D schedule property by saying
that it was given to him as a temporary arrangement. Plaintiff in that suit is not
entitled to get such relief. He came to know about the registration of document
with respect to plaint C schedule property by defendant No.2 in favour of
defendant No.4 only on 24.07.2010. On receipt of the notice on 05.04.2011, he
came to know that, the defendants No.l and 2 are not ready to register plaint C
schedule property in his favour. So, the suit is not barred by law of Limitation.

Hence, the suit.

7. Defendant No.l filed written statement with following contentions:-

The suit is barred by Law of Limitation as it is based on an agreement dated
07.08.2004. He is not aware about the averments in the plaint that he has agreed
to purchase plaint A schedule property from defendants No.2 and 3 and thereby
executed an agreement on 03.08.2004. He has denied the execution of
agreement dated 07.08.2004 as contented in the plaint. No agreement was
executed in between himself and plaintiff on 07.08.2004. He has admitted that
an agreement was executed in between himself and plaintiff on 12.05.2005. He
has not received any sale consideration from the plaintiff as contented in the
plaint. The room No0.4/928 was registered in favour of plaintiff No.l by
defendants No.2 and 3. It is incorrect to say that the plaintiff is possessing room
No0.4/929 as a tenant. As per agreement dated 12.05.2005, he had given the said
room to the plaintiff as a temporary arrangement as there was dispute in between
2" and 4" defendants. Building No.4/929 belongs to this defendant. As the
plaintiff is not ready to surrender the room, he has filed OS 209/2011 before
Munsiff Court. Plaintiff is not entitled to get the plaint schedule rooms 4/927
and 4/929 registered in his favour. If any document produced by plaintiff as an
agreement dated 07.08.2004, it is a fabricated document and not binding upon
this defendant. Though plaint D schedule property was given to plaintiff as per
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agreement dated 12.05.2005, the plaintiff failed to comply the conditions in the
agreement. Hence, he has filed OS 209/2011 before the court. The plaintiff is
not entitled to any relief as sought for in the plaint. There is no cause of action

for the suit. Hence, prays to dismiss the same.

8. Defendants No.2 and 3 have entered appearance and filed written

statement with the following contentions:- They have denied all the averments

in the plaint. The suit is barred by Law of Limitation. These defendants are not
necessary parties to the suit. It is true that plaint A schedule property was in the
ownership of these defendants. Plaint B schedule property sold to the plaintiff
as per document No.1863/2005 and that property is in the possession of plaintiff.
The specific contention of these defendants is that, plaint C schedule property
belongs to defendant No.2 and it was leased out to defendant No.4 for business
purpose as per a rent agreement on 13.06.2003. Thereafter, defendant No.4 filed
OS 116/2005 before Sub Court Sulthan Bathery for specific performance by
alleging that 2" defendant had agreed to sell the said property to him.
Subsequent to that 2" defendant filed a case against 4" defendant before the
Rent Control Court. As the cases were pending, the 2" defendant was
compelled to compromise the cases and thereby he had registered plaint C
schedule property in favour of defendants No.4 and 5 by virtue of document
No0.4909/2010. Now the plaint C schedule property absolutely belongs to
defendants No.4 and 5. These defendants are not aware about the transactions in
between plaintiff and defendant No.1. Plaint B schedule property already sold
by these defendants to the plaintiff by virtue of document No.1863/2005. These
defendants had given signed blank papers and stamp papers to plaintiffs and
defendant No.4 for business purpose and for giving to the panchayath. If
anybody had created any forged documents by misusing those papers, those

were not binding upon these defendants. There is no cause of action for the suit.
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The plaintiffs are not entitled to get any relief sought for in the plaint. As there is

no merit in the suit, it is liable to be dismissed.

9. Defendants No.4 and 5 have filed written statements with following

contentions:- They have denied all the averments in the plaint. Their specific
contention is that a sale agreement was executed in between defendant No.4 and
defendant No.2 with respect to the sale of plaint C schedule property and for the
performance of the agreement, 4" defendant had filed OS 116/2005 against 2"
defendant before this court and in the course of proceedings, matter was settled
and thereby the defendant No.2 registered plaint C schedule property in favour
of defendants No.4 and 5 as per document N0.4909/2010. Thereafter, plaint C
schedule property is in the absolute possession and ownership of these
defendants. Nobody has any right over plaint C schedule property except these
defendants. The plaintiff is not entitled to get any relief against these defendants.
All the facts were known to the plaintiff at that time. After knowing all these
facts, they filed this suit only with an intention to cause trouble to these
defendants. The plaintiffs recently demanded the plaint C schedule property
from these defendants. But these defendants are not ready to sell the same. Due
to that, the plaintiffs have filed false case against these defendants. Therefore,
these defendants are entitled to get compensatory costs from the plaintiffs. As

there is no merit in the suit, it 1s liable to be dismissed.

10. On the basis of rival contentions of the parties, the following issues

are framed for consideration:-

1.  Whether the defendant No.l had executed a sale
agreement dated 07.08.2004 as alleged?
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2. Whether the plaintiff was ever ready and willing to
perform his part of the agreement?

3. Whether the suit is barred by limitation?

4.  Whether the plaintiff is entitled to get a decree of

specific performance?

5. Relief and costs?

OS 23/15

The suit is one for recovery of possession.

11. This suit was originally filed in the Munsiff-Magistrate Court, Sulthan
bathery as OS 209/2011 and transferred to this court as per the Order
No.T (OP) 20/14 dated 25.07.2015 of the Honourable District Judge, Kalpetta
and renumbered as OS 23/2015.

12. Plaint averments in brief are as follows:- The plaint schedule room

along with landed properties belongs to the plaintiff (K M Varghese) as per the
assignment deed No.1862/2005 of Sub Registrar’s Office Sulthan Bathery. The
plaint schedule properties consist of shop rooms bearing No.SBP 4/929 and
SBP 4/930. Plaint A schedule consists of two rooms and plaint B schedule
consists of the room now in the possession of the defendant. The above suit is
filed to recover plaint B schedule room from the defendant. While registering
the above assignment deed on 12.05.2005, the plaintiff and the defendant had
entered into an agreement and thereby plaint B schedule room is temporarily
handed over to the defendant. The room No0.4/929 was handed over to the
plaintiff by the defendant, till room No.SBP 4/927 is registered in the name of
defendant by its owner Sukumaran. It was also recited in the agreement that the
room No0.4/927 was in possession of one C R Chandran. It was also agreed that
on registering the deed in favour of the defendant by Sukumaran, the room

No.SBP 4/929 assigned by the plaintiff to the defendant on 12.05.2005 will be
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reassigned to the plaintiff. The plaintiff was made to believe that there was an
agreement between the defendant and the above said Sukumaran regarding the

room.

13. The plaintiff came to know that the room No0.4/927, which was in
possession of one C R Chandran owned by Sukumaran is sold to him by
Sukumaran as per document No0.4909/2010 of Sub Registrar’s Office, Sulthan
Bathery. It is also known that C R Chandran had filed a suit OS 116/2005
against Sukumaran for specific performance of a sale agreement executed
between him and Sukumaran on 19.06.2001. On knowing these, the plaintiff
had approached the defendant and requested to reassign the room to him as per
the terms of the agreement. But, the defendant was not ready and willing to
reassign the room to the plaintiff. So, the plaintiff issued a lawyer notice to the
defendant through his counsel on 05.04.2011. But the defendant did not comply
the same. Instead of that, the defendant has sent a reply making baseless
allegations against the plaintiff. The defendant has no legal right to possess the
room No.SBP 4/929 after the room No.SBP 4/927 was registered in favour of
C R Chandran collusively. So, the defendant is liable to hand over the vacant
possession of the room to the plaintiff. The plaintiff is entitled for recovery of
the room from the defendant as per the terms and conditions of the agreement

dated 12.05.2005. Hence, the suit.

14. Defendant has filed written statement with following contentions:-

The plaint A and B schedule properties are not identifiable from the plaint
descriptions. The rooms No.4/927 and 4/928 belong to Sukumaran and his
brother Prakashan were agreed to purchase by the plaintiff as per an agreement
dated 03.08.2004. Room No0.4/927 was leased out to one Mr.Chandran and room
No0.4/928 was leased out to this defendant and he 1s conducting business there.

This defendant and plaintiff were executed an agreement on 07.08.2004, with
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the knowledge and consent of Sukumaran and Prakashan, who are the owners of
the said rooms with respect to the sale of the said rooms to this defendant. One
Mr.Chandran to whom room No.4/927 was leased out had filed OS 116/2005
before this court for getting the relief of specific performance by alleging that a
sale agreement was executed in between himself and Sukumaran. The defendant
in the said case namely Sukumaran contested the said suit. The owners of Room
No0.4/927 and the plaintiff herein promise the defendant that they will register
Room No0.4/927 in favour of this defendant after disposing the suit and before
that they decided to register Room No0.4/928 and its surroundings to the
defendant. The plaintiff has received the entire consideration for room No0.4/927,
4/928 and its surroundings and other property, before the registration of the
document, with the consent and knowledge of Sukumaran and Prakashan. They
have registered room No0.4/928 in favour of the defendant herein and he is in
possession of the same. As the plaintiff is not able to register room No.4/927 to
the defendant due to the pendency of OS 116/2005, the plaintiff has handed
over room No0.4/929 to the possession of this defendant and executed an

agreement on 12.05.2005.

15. While so, the defendant had received a notice on 05.04.2011 which
was sent by plaintiff, in which it is stated that OS 116/05 was settled in between
the parties and therefore, the case was disposed of. On enquiry, this defendant
has come to know that Sukumaran had registered room No.4/927 in the name of
Chandran on 24-07-2010, without receiving consideration and not in good faith.
Mr.Chandran has no right over the said room and the document executed is void
document. Plaintiff is entitled to get the same as per the agreement dated
07.08.2004 and 12.05.2005. The plaintift is not entitled to get room No0.4/929
till the defendant has to get room No0.4/927. Plaintiff, Chandran and Shafi

colluded with each other and created false document and thereby filed this suit.
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There is no cause of action for the suit. As there is no merit in the suit and prays

to dismiss the same.

16. On the basis of the rival pleadings of the parties, the following

issues are_ framed for consideration:-

1.  Whether the defendant is entitled to retain possession
of plaint B schedule room until room No.4/927

assigns in his favour?

2. Whether plaintiff is entitled to recover possession of
plaint B schedule room from the defendant?

3.  What is the order as to costs?

17. Heard both sides. Plaintiff and defendants except defendants No.2 and

3 have filed argument notes.

18. During the course of proceedings, defendant No.l in OS 30/12 and
plaintiff in OS 23/15 died. Hence his legal heirs were impleaded as supplemental
defendants No.6 to 9 in OS 30/12 and supplemental plaintiffs No.2 to 5 in
OS 23/15.

19. Joint trial is allowed as per the order in IA 3/26 in OS 30/12 to try the
case along with OS 23/15. OS 30/12 is the leading case and the plaintiff in
OS 30/12 has adduced evidence first as PW1 and Exts.Al to A12 were marked.
PW2 was also examined to support the case of the plaintiff. On the side of
defendants, DW1 and DW2 were examined and Exts.B1 to B32 were marked.
Defendant No.5 and defendant No.8 in OS 30/2012 were examined as DW1 and
DW2.

20. Ext.A1l is the original sale agreement executed in between plaintiff
No.l and defendant No.1 on 07.08.2004. Ext.A2 is the original agreement
executed in between plaintiff No.1 and defendant No.1 on 12.05.2005. Ext.A3
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is the original document No.1863/2005 executed by defendants No.2 and 3 in
OS 30/12 in favour of plaintiffs with respect to room No0.4/928 and 1 ' cents of
property. Ext.A4 is the certified copy of document No0.4909/2010 executed by
defendant No.2 in OS 30/12 in favour of defendants No.4 & 5. Exts.A5 to A9
are the certified copies of plaint, written statements, affidavit of defendant and
judgment and decree in OS 116/2005. Ext.A10 is the lawyer notice sent to
defendant No.4 by defendant No.2, Ext.A11 is the reply notice sent to defendant
No.2 by defendant No.4 and Ext.Al12 is the certified copy of agreement
executed in between defendants No.2 and 4. Ext.B1 is the relevant portion in
Ext.A1l agreement, Ext.B2 is the original document N0.4909/2010 executed by
defendant No.2 in favour of defendants No.4 and 5. Ext.B3 is the original
release deed executed by defendant No.4 in favour of defendant No.5, Exts.B4
and BS5 are the possession certificates in the name of defendant No.5. Ext.B6 is
the ownership certificate in the name of defendant No.5. Exts.B7 to B13 are the
land tax receipts in the name of defendants No.4 and 5 with respect to the
property covered in Ext.B2 document. Exts.B14 to B16 are the building tax
receipts in the name of defendant No.5. Ext.B17 is the arrear demand notice
issued by Secretary, Sulthan Bathery Municipality with respect to the arrears of
tax. Exts.B18 to B21 are the receipts issued by Municipality, Sulthan Bathery
for the collection of license fee. Ext.B22 is the certified copy of judgment in
CMA 1/18, Ext.B23 is the certified copy of order in CMA 2/18. Ext.B24 is the
certified copy of the order in OP(C) 2973/2018. Ext.B25 is the certified copy of
the order in OP(C) 2977/2018 of the Honourable High Court of Kerala, Ext.B26
is the certified copy of document No.1862/2005, Ext.B27 and 28 are the
building tax receipts, Ext.B29 is the receipt issued by Sulthan Bathery
Municipality with respect to the receipt of property taxes and other charges,
Ext.B30 and B31 are the lawyer notice and reply notice dated 02.04.2011 and
25.04.2011 and Ext.B32 is the certified copy of the commission report and plan
in OS 121/2011.
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21. Issue No.1 in OS 30/12:- The specific case of plaintiff is that, defendant
No.1 had entered into an agreement with defendants No.2 and 3 in OS 30/12 with

respect to the sale of plaint A schedule property on 03.08.2004. Thereafter on
07.08.2004, defendant No.1 had entered into a sale agreement with the plantiff No.1
with the consent and knowledge of defendants No. 2 and 3 with respect to the sale of
plaint A schedule property and entire consideration was paid to defendant No.1. On
the other hand, the defendant No.1 had disputed the said agreement in the written
statement and contented that he had not entered into a sale agreement with plaintiff as
alleged in the plaint and if any agreement is there, it is a fabricated and forged
agreement. Defendants No. 2 and 3 are also disputed the said averments of the

plaintiff.

22. To prove the case, the plaintiff relies Exts. A1 and A2 documents. Ext.Al
is the original of the alleged agreement dated 07.08.2004 executed in between
plaintiff No.1 and defendant No.l. Ext. A2 is the original agreement executed in
between plaintiff No.1 and defendant No.l on 12.05.2005. On perusal of Ext.Al
original agreement, it is seen that it is an agreement executed in between defendant
No.l and plaintiff No.1 on 07.08.2004. The recitals in Ext. A1 agreement would
shows that defendant No.1 is agreed to purchase property and buildings therein from
one Mr.Sukumaran, Mr.Gopinathan, Mr.Viswanathan and Mr.Prakashan as per an
agreement dated 03.08.2004. Sukumaran and Prakashan are the defendants No. 2 and
3 in this case. There is no schedule in Ext.Al agreement. Ext. Al agreement further
shows that, “2004 @RWVTY 3-GRo GGl maacﬂ]%moe@m@ (@JBI00
-G  MMUAHNOM @0 apnakle  adles  1-Gre  MIUABOM

@RAUBINOLSDo  BASIIMIA@MIMe  2-@yo  MAMUBHIOMo I

ag) MA@ &S enilmiimay’ @RAIWPALN. nggc%o_oez;ré] OOBUUDO 6.5 QUMAT

Sl OHSISOBIOM HOOBE BIN@OMIMMo  (QTV AHM @POlAL Af)TNQIBOS
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@RMIGIGMIS’ GI@AM) HFWIS GOIRDSEERIMN BINCOMRBS CHHIGICHENS
GOUWIMEIYELMDISEB 2 glld:8o (EIMBIY OB:SlsOe) ERVGIOM
AJOBHOUDEOOE AUSHS @Wo PPV flod ag)MWIBHS BRGIGUOOQSS
maneinfo  1-@oe MMUABIOM 2-@o  MTUABIOM @I OBIF M
luaidla) BMo E6Ngo MMUAMIAB S| MuoRIEMmoe JOlBWRBERe &S| HRITDo
HEMBNBNV (@ JPlaneioery I25,50,000/- @RI EDEIBHAOT)
@RV I®IMIVN00 OQANHDI@ AN 2-@RYo MMUBBIOMIGD MIMMo 1-@R)o
MMURHIOM  H@IBo &HIFl GENDWAUM uoey I5,00,000/- @roemjeld:Ho
OQa]ld &Fla] e Mo\l  I5,00,000/- @Remjeld:tto DQqfles 2004
@RNTY  Qoj@o (30.08.2004) ClO@LOHRIWe  ENDHES] M6
%5,00,000/- @remjeiddto 9Qaflds 2004 aullmuesnid goj@o (30.12.2004)
O QNHOBHDIWo 6NIDH6) mooely  10,50,000/- OO ISHU)]
@RMIBIMD00 ©Qafld 2005  aRB@)@ Bo|@o N@LOBHRIQo  2-G@yo
MMUBBIOM  1-Byo  MAUBHIOM  OBISOD GENDWIO|SETOENEDo, Sl
QAT HBOS A JOLHAUNOISE  TLUNAIGOOEE  QAUYl  @BAUIWVPALN.  1-GByo
MNURLIOM 2-Byo MAURBIQMY o_’ﬂ§6>oeaaaoesamu mNeIeIM’ eave @ ariay
34,80,000/- moejelso] ag)smBaslmIoe ©Qalld: @&6mMee#s adomo
¥l @RAUWPA®N. QDRI MuORItBIOM Glamalaloe &Sl caqsl 2005
B Qoo NO@EOBHRIW 2-@e MMUALIOM 1-@yo MAUBBIOM
OBISOD GENDWRAISODEMDW  alSld QW  1-Go  MTURB:IOM
emdles), 1-Bo MMUABIOM M OISO GAISIWIMIOD 6BIEENE)
2-@o MMUBHI0OM Galdlean 2-@yo MMIABIOM MIBGRUlERMAUMOS

Galdlean @ilodwie Bq]lg Al ad@OTDIlE:0.5] O B:ISHBMDAIHT.
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CO@  QAIMNBHRBOLOPIOIW] DA aBOOBIEjo  BHAUBUD
(@JUBTDBEOMISQUNM@ @QRIe EMAISAN dhoHYMay6BRUHE Qllaldlm@dW)]
(@JURODHBMAUR DOMOANAEl BBV A BN @IOEMATY aSloni@l.fo
V22D gje @O CalOOLD BaflSTN MIGHUHWD YMOD: BMvo O6NGo

MURHIA 63:3&]% DOIOM @OIR@  2-Byo  MAUALDOM  AYBHla o

Mo afldlesscmo”.  All pages of Ext. Al document would bear the signature of

defendant No.l and plaintiff No.1. Ext. A1 document further bears the signature of

two witnesses, namely Anilash and Rajan.

23.  Here it is to be noted that, the suit was filed before this Court on
21.01.2012. Ext. A1 document on which the plaintiff relies was produced before the
court only on 21.08.2014. Defendant No.1 has filed written statement on 29.06.2012
contending that he has not executed any sale agreement on 07.08.2004 as alleged in
the plaint and his contention is that if any document is there, it is a fabricated and
forged document. It has come out in the evidence of PW1 that defendant No.1 died in
the year 2013 and Ext. A1 document was produced before the court in the year 2014.
As Ext.Al agreement was not produced before the court before filing written
statement by defendant No.1, he did not get an opportunity to verify the same and to
raise his contentions with respect to the said agreement. After the death of defendant
No.1, his legal heirs were impleaded in this case on 18.02.2014, as per the Order in
IA No.1461/13 as supplemental defendants No.6 to 9. Ext. Al agreement was
produced before this court after the appearance of supplemental defendants No.6 to 9.
They did not file any separate written statement disputing Ext.A1 agreement, the
signature of defendant No.1 in the agreement and the case of plaintiff.

24. As Ext. Al agreement is disputed by defendant No.1, plaintiffs have
examined one of the attesting witnesses to the agreement before the court as PW2.

PW2 is the first attesting witness to Ext.Al agreement. He 1s none other than the
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brother-in-law of plaintiffs. He has deposed that he is aware about the sale agreement
executed in between plaintiff and defendant No.1 on 07.08.2004. Further, he has
deposed that it was written by Jacob a vendor at Chungam. He has identified Ext. A1l
agreement before the court and also identified his signature in the agreement, before
the court. He has further deposed that apart from him,Varghese, Pradeep and Rajan
were also signed in the agreement on that particular day. Further, he has deposed that
the agreement is with respect to two rooms and all the parties were signed in the
agreement voluntarily. It has come out in the cross-examination of PW2 that, he had
signed in the agreement after read over the same. Though the learned counsel for the
defendants has argued that PW?2 is an interesting witness and therefore his evidence
would not be believable, nothing has been brought out in the lengthy cross
examination to challenge or to discredit or to disbelieve the evidence of PW2. There

is nothing on record to disbelieve the evidence of PW2.

25. Here the importance of Ext.A2 agreement. With respect to Ext.A2
agreement, the case of the plaintiff is that, as there was dispute in between defendant
No. 2 and defendant No. 4 with respect to plaint C schedule property and
OS 116/2005 was pending before the court with respect to the same property, the
defendant No.1 had handed over plaint D schedule property in favour of the plaintiff
and thereby an agreement was executed. Here it is to be noted that, Ext. A2 agreement
was not disputed by defendant No.l in the written statement. The contention of
defendant No.1 with respect to Ext. A2 agreement is that Room number 4/929 which
belongs to this defendant was temporarily given to plaintiff as case is pending before
the court in between defendant No.2 and defendant No.4. Ext.A2 is the original
agreement executed between defendant No.1 and plaintiff No.1. All pages of Ext. A2
documents bear the signature of defendant No.1 and plaintiff No.1 and also bears the

signature of witnesses. The recitals in Exhibit A2 document would show that,: "spamy’

2DWon PHESIT TRHDIOM ag)MAIAlGMIMe 2-@yo MAMURBIOHM Galdl@d
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OORITROILE] HOHAUWe aBOQSOD nIcO@l Ollegyel@d ¢ av 539/12-@3
oalg 1% equad munaicmilemismeniawlal SBP 4/927 maud golQoe ca@d
alO6 MIGHDIOM  af)MAUAI@  Mlomoe -G MMUBBHIOM @0V
EEEIDIBM @@ 1-@Ryo MTUAHIEO@ MIBGBUIMTVEEMo DSl runelo
D@0 2-BRo MMURBIOM @ crﬁ]@j]_gﬂg@@@o Sl Qdles DG PEHED)
66 BHUUDLIVOMo @YX 2lBM ag)MAUMDIV] @AB6e MIRIMICIBBMN@IMITD
BRW® 2-@Yo MMUABIOM  HORITROILE OBISOBISIADOODo  S1-gJ
OOZRITYOIL HIFMOAIOE 1-@e MMUASIEM  Mlelle) SBP 4/929 mmid
23 @IRE6THDID] 1-@Ro MIUREIOM 2-@RYo MAUBBHIOM OEBHUUDo
aB@aflal OBIFOBIGEBOo GRS SBP4/927 mmud gl 2-@ro

MMUAEIOOM Galdl@d HORITROILE] HBIFHRAN BRAUTLEOHITE WIHDIT
@RAHO0Jo DMWIBNO® 2-@Yo MMUABIOM 1-@RYo MMURHIOM  4/929

Mm@ A BYland] eBI5es06meOMeM.”  The recitals in Exhibit A2 clearly

show the sale transaction in between defendant No.l and defendant No.2
with respect to Room No. 4/927 and the sale transaction in between plaintiff
No.l and defendant No.l. Here it is pertinent to note that, though the defendants
disputed Ext.A1 agreement, defendant No.l and defendants No. 6 to 9 have
admitted Ext.A2 agreement. DW2 has deposed before the court that he has admitted
Ext.A2 agreement and admitted the signature of his father shown in Ext.A2
agreement. They have no dispute regarding the contents of Ext.A2 document. Though
the defendants admitted Ext.A2 agreement, there is no explanation with respect to the
transactions of properties mentioned in Ext.A2 document. Further, there is no
explanation on the part of defendants No.1 and 6 to 9 that what prompted defendant
No.l to handed over Room No. 4/929 to plamtiff No.l on temporary basis.
Admittedly, Room No0.4/929 belongs to defendant No.1. It is further admitted that
room No0.4/927 belongs to defendant No.2 at that time. If defendant No.1 has no

connection with Ext.Al agreement as contented in the written statement, what
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prompted him to handed over Room No0.4/929 on temporary basis till the handing
over of Room No0.4/927 to the plaintiff. Why defendant No.1 had taken such a burden
on his shoulder, if he has no connection with Room No.4/927 was not explained by

either defendant No.1 or defendants No. 6 to 9.

26. Though defendant No.1 did not get an opportunity to deny the signature shown in
Ext.Al agreement, in the written statement, defendants No. 6 to 9 have no case that the signature
shown in Ext.Al document is not the signature of defendant No.1. There is no specific denial of
the signature of defendant No.1 on the side of defendants No.6 to 9. Defendant No.8 was
examined as DW2. When the learned counsel for the plaintiff cross-examined DW2 on this
aspect, he has deposed before the court that the signature shown in Ext.A2 document is the
signature of his father, and he has denied the signature of his father in Ext.A1 document. They
have not filed additional written statement denying the signature of defendant No.1 in Ext. Al
agreement, after the production of Ext.A1 agreement before the court. They have not even denied
the signature of defendant No.1 in Ext.Al agreement, in their chief affidavit. Though defendants
No.6 to 9 who are the legal heirs of defendant No.1 disputed Ext.Al agreement, it has come out in
evidence that DW?2 was a minor at the time of execution of Ext.Al agreement. They have no
case in the chief affidavit that they have direct knowledge about Ext.A1 agreement. The learned
counsel for the defendants No.6 to 9 not even put a suggestion or contention during the cross
examination of PW1 that the signature shown in Ext. Al document is not the signature of
defendant No.1. In this context, the learned counsel for the plaintiff has submitted before the court
that the court is the expert of expert and can very well compare the signature of defendant No.1 in
Ext. Al document with Ext. A2 document. On perusal and comparing of the signature of
defendant No.1 in Ext.A1 agreement with Ext.A2 document, this Court finds that the signatures of
defendant No.l shown in Ext.A2 document are same and similar to the signatures of defendant
No.1 in Ext.A1 document. There is absolutely nothing on record to disbelieve Ext. A1 document.
The recitals in Exts.A1 and A2 documents together would prove the spirit of the documents, the
intention of the parties and the transactions in between the plaintiff No.1 and defendant No.1.

There is absolutely no contra evidence before the court to challenge the evidence of PW1 and
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PW2 and Exts.Al and A2 documents. None of the documents produced by the defendants
would disprove Ext. A1 document. The evidence of PW2 corroborated with the evidence of
PW1 supported by Exts.Al and A2 document would probabilise the case of plaintiff than
the contention of defendants. The evidence on record would probabilise the case of plamtiff
that defendant No.1 had executed Ext.A1 agreement with plaintiff No.1. Hence, this issue is

found in favour of plaintiff.

27. Issues No.2 and 4 in OS 30/12 and issues No.l and 2 in OS 23/15:-

The suit OS 30/2012 is one for specific performance. It is a settled position of law
that, the plaintiff in a suit for specific performance must plead and prove his readiness
and willingness throughout the existence of contract. It is also settled that readiness
pertains to the financial capacity of the proposed purchaser to make payment of the
balance consideration under the agreement to sell and willingness refers to the
intention of the plaintiff to go ahead with the transaction. Readiness and willingness
of the plaintiff to perform the essential part of the contract would require to be
demonstrated by him from the date of agreement till it is culminated to the decree of
the court. In 2024 KHC 6671, Shama Naik R Vs G.Srinivasiah, the Honourable
Apex Court held that, “there is a fine distinction between readiness and willingness
to perform the contract. Both the ingredients are necessary for the relief of specific
performance. While readiness means the capacity of the plaintiff to perform the
contract which would include his financial position, willingness relates to the

conduct of the plaintiff”.

28. Plaintiff has pleaded in the plaint that he was always ready and willing to
perform his part of agreement. The case of the plaintiff is that he has paid the entire
sale consideration to the defendant No.l as per Ext.Al agreement. But the sale
consideration amount was not stated in the plaint. As Ext. Al agreement was not

produced along with plaint and as the sale consideration amount was not stated in the
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plaint, defendant No.1 did not get an opportunity to deny the receipt of the amount
shown in Ext.Al agreement. Defendant No.l has contented in the written statement
that he has not received any amount from the plaintiff. This Court already found in
Issue No.l that plaintiff has proved the execution of Ext.Al agreement. As per
Ext.A1 agreement, the consideration is fixed as 25,50,000/-. Out of which,
35,00,000/- was paid by plaintiff No.l to the defendant No.l on the date of
agreement itself. As per Ext.Al agreement, out of balance amount of X 5,00,000/-
has to be paid on or before 30.08.2004, X5,00,000/- has to be paid on or before
30.12.2004 and the remaining amount of X10,50,000/- has to be paid on or before
30.04.2005. The endorsement on the reverse side of the first page of Ext.Al
agreement would shows that defendant No.l had received 35,00,000/- on
30.08.2004, X5,00,000/- on 11.01.2005 and 10,50,000/- on 30.04.2005. Each
endorsement was duly signed by defendant No.1. There is absolutely no dispute with
respect to the endorsement made on the reverse side of Ext. A1 agreement and with
respect to the signature of defendant No.1 shown under each endorsement. Absolutely
no question was asked to PW1 by the defendants during cross-examination with
respect to the endorsements. There is absolutely no challenge with respect to the
endorsements of the receipt of sale consideration by defendant No.1. As plaintiff has
succeeded in proving Ext.Al agreement and as there is no challenge on the
endorsements on the reverse side of Ext. Al agreement, this Court finds that the
plaintiffs have succeeded in proving their contention that they have paid the entire

sale consideration to defendant No.1.

29. In order to get the relief of specific performance, the plaintiff has to prove
not only the readiness, but also his willingness to perform the agreement. The
willingness refers to the intention of the party to go ahead with the agreement. The

plamtiff has to plead and prove his willingness to perform the agreement.
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30. Admittedly, defendants No.2 is the owner of plaint C schedule property at
the time of Ext.Al agreement. That fact was very well known to the plaintiffs at the
time of Ext.A1 agreement. According to PW1, Ext.A1 agreement was executed with
the consent and knowledge of defendant No.2. The said contention was totally denied
by defendants No. 2 and 3. It is to be noted that, defendants No. 2 and 3 are the
uncles of plaintiffs. According to PW1, they are in good terms and talk with each
other. If Ext.Al agreement was executed with the consent and knowledge of
defendants No. 2 and 3, what prevented the parties to the agreement to incorporate the
same in the agreement itself especially in the circumstance in which the defendants
No.2 and 3 are uncles of PW1 and the owners of the property. They were not even
cited as a witness to the agreement. PW1 has admitted before the court that
defendants No.2 to 5 were not made either as parties or as witnesses to Exts.A1 and
A2 agreements. There is absolutely no evidence before the court to prove the case of
plaintiff that Ext.Al agreement was executed with the consent and knowledge of

defendants No.2 and 3.

31. Here the importance of evidence of PW1. PW1 has deposed before the
court that Ext. Al agreement is with respect to plaint A, B, C and D scheduled
properties. PW1 has admitted before the court that out of which B schedule property
was registered in his favour by virtue of Ext.A3 document. The total sale
consideration of 25,50,000/- was fixed for the entire property. Admittedly, a case
was instituted by defendant No. 4 against defendant No. 2 as OS 116/2005. It is also
an admitted fact that defendant No. 4 was a tenant of defendant No.2 in Room
No.4/927. PW1 has categorically deposed that a sale agreement was executed in
between defendant No.4 and defendant No.2 with respect to room No.4/927. He
knows the same on 07.08.2005. According to PW1, he regularly enquired about the
case to his uncle defendant No.2 and defendant No.2 had given all information of the
case to him. After fighting the litigants in OS 116/2005 for a period of 5 years, the
case was disposed off and thereby defendant No.2 had registered plaint C schedule
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property in the name of defendants No. 4 and 5. PW1 has admitted that Ext.A4 is the
document executed by defendant No.2 in favour of defendants No.4 and 5 with respect to plaint
C schedule property. Ext.B2 document is the original of Ext.A4 document. Ext.A4 was executed
on 24.07.2010. It 1s also admitted by PW1 that defendant No.4 had released his right over plaint
C schedule property to defendant No.5 as per Ext.B3 document on 27.07.17. PW1 has admitted
that after the registration of Ext. A4 agreement, defendants No. 4 and 5 are paying land tax and
building tax for the plaint C schedule property. Exts.B4 to B6 are the possession certificates and
ownership certificate in the name of defendant No.5. Exts.B7 to B13 documents are the land tax
receipts with respect to the property in the name of defendant No. 5. Exts.B14 to B16 and B18
are the building tax receipts in the name of defendant No.5. Ext.B17 is the arrear demand notice
issued by Sulthan Bathery Municipality to defendant No.5 with respect to the building. Exts.B19
and B20 are the professional tax receipts. So, the admission of PW1 and Exts.B4 to B20
documents would prove that the plaint C schedule property is in the possession and enjoyment of
defendant No.5 by virtue of Ext.B3 document. Apart from that DW1 has categorically deposed
before the court that, he had purchased plaint C schedule property for an amount of I3,00,000/-
in which 32,00,000/- was paid by him. He had purchased the property from defendant No.2
Sukumaran. Nothing has been brought out in evidence to prove the contention of plaintiff that,
Ext.B2 is a sham document. Even after knowing the sale agreement between defendant No.2 and
defendant No.4 in the year 2005 and Ext.A4 (B2) document dated 24.07.2010, the plaimntiffs
have approached before the court for specific performance of Ext.Al agreement only on
21.01.2012. Why plaintiffs waited till 21.01.2012 was not explained either in the plaint or in the
chief affidavit or before the court. Here it is very important to note that, plaintiff No.1 had
received a notice from defendant No.1 demanding surrender of the room No.4/929 which was
handed over on temporary basis. As the plaintiffs failed to surrender the room, defendant No.1
filed a suit before the Munsift Court, Sulthan Bathery, as OS 209/2011 on 07.07.2011. Later, the
said case was transferred to this court and re-numbered as OS 23/15. PW1 has admitted before
the court that after receiving notice from defendant No.1 and after filing OS 209/11(23/15), he

has filed the suit for specific performance before this court. The plaintiffs did not even send a
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notice to defendant No.1, defendants No.6 to 9 and defendants No.2, 4 and 5 demanding the

performance of the agreement, even after knowing all the matters with respect to the property.

32. Admittedly, defendant No. 2 is the owner of plaint C schedule property at
the time of Ext.Al agreement. There is absolutely no evidence before the court to
prove the contention of the plaintiff that Ext.A1 agreement was executed with the
knowledge and consent of defendant No.2 who is the owner of Room No.4/927.
Evenafter knowing the pendency of OS 116/2005, the sale agreement in between
defendants No. 2 and 4, the progress of the case, disposal of the case and the
registration of Exts.B2 and B3 documents, absolutely, no step or legal action was
taken by plaintiff to get the agreement performed in his favour. He has no case that,
even after knowing the sale agreement between defendant No.2 and defendant No.4,
he has enquired the same to defendant No.2 who is none other than the uncle of him
and about the future of Ext.A1 agreement. He had not even sent a notice to defendant
No.l demanding the performance of Ext.Al agreement. PW1 has admitted in
evidence that he demanded the performance of Exhibit Al agreement dated
07.08.2004 only in the year 2012. Absolutely no document was produced by plaintiffs
to prove his willingness to perform Ext.Al agreement from 2004 to 2012. Here it is
very pertinent to note that Ext.B2 document was executed on 24.07.2010. The
plaintiffs have approached before this court only on 21.01.2012. Evenafter knowing
the registration of Room No. 4/927, on which the plaintiffs sought relief in this case,
in the year 2010, the plaintiffs did not take any steps to get Ext.Al agreement
performed. They did not even send a notice to defendant No.I in the light of Ext. A4
document. According to PW1, Ext.A4 document is a sham and illegal document and
he requires to declare it as null and void. But the plaintiff has no such case either in
the plaint or in the chief affidavit. Moreover, no steps/legal action was taken by
plaintiffs against Ext.A4 (B2) document. Exts.B2 and B3 are registered documents.
The registered documents are having certain presumptions and legal sanctity. The

registered documents are presumed to be valid documents. Without challenging
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Exts.B2 and B3 documents, plaintiff sought relief on Room No0.4/927, which is
absolutely in the ownership and possession of defendant No.5. In the light of the
above discussed evidence, the only probable conclusion is that the plaintiffs have not
taken any steps to get Ext. A1 document performed in their favour from 2004 to 2012.
So, the plaintiffs have not succeeded in proving their willingness to perform Ext.Al
agreement. The plaintiff will get the relief of specific performance only if he is able to
prove his readiness and willingness to perform the agreement. So, the conduct and
attitude of plaintiff itself proves that there was no positive attempt on the part of
plaintiffs to perform the agreement. On appreciating the available evidence, this court
finds that the plaintiffs have failed to prove their willingness to perform the Ext.Al
agreement. They have filed the present suit as a counterblast to OS 23/15 (209/11).
As the plaintiffs failed to prove their willingness to perform Ext.Al agreement, they
are not entitled to get the relief of specific performance. Hence issues No.2 and 4 in

OS 30/12 are found against the plaintiffs.

33. According to PW1, since OS 116/2005 was pending before the court, in
between defendant No.2 and defendant No.4, the parties to Ext.A1 agreement could
not perform the agreement and thereby Room No0.4/929 was given to him by
defendant No.l1 as per Ext. A2 agreement. Though PW1 adduced evidence to the
effect that Room No0.4/929 was given to him instead of Room No0.4/927, Ext.A2
documents clearly shows that Room No0.4/929 was given to him as a temporary
arrangement. Ext.A2 agreement is an admitted agreement. As per Ext.A2 agreement,
defendant No.1 had handed over Room No0.4/929 to plaintiff No.1 as a temporary
arrangement till plaintiff will get Room No.4/927. It is further stated in Ext.A2
agreement that he will hand over the same to defendant No.1 on receiving Room
No.4/927. Here it is pertinent to note that, defendants No.2 to 5 are neither parties nor
witnesses to Ext. Al and Ext.A2 agreement. There is absolutely no evidence before
the court to prove the contention of the plaintiff that Ext.A1 and Ext.A2 agreements

were executed with the consent and knowledge of defendant No.2 and defendant
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No.3. It has come out in the evidence that defendant No.2 had registered Room
No0.4/927 in the name of defendant No.4 and defendant No.5 in pursuance of a
compromise decree in OS 116/05. As Ext.B2 and Ext.B3 documents are registered
documents and absolutely there is no effective challenge on the said documents, the
defendant No.5 is the absolute owner of Room No0.4/927. This court already found in
issues No. 2 and 4 that, the plaintiffs have failed to prove their willingness to perform
Ext.Al agreement. Ext.A1 is the basis of Ext.A2 agreement. As the plaintiffs failed to
prove their willingness to perform Ext.A1 agreement, they are not entitled to get
any relief on Ext.A2 agreement. So, the plaintiff is not entitled to retain the
possession of Room No0.4/929, as he is not entitled to get Room No.4/927. Hence
issue No.1 in OS 23/15 is found against the plaintiffs in OS 30/12.

34. The alternative prayer of the plaintiff is that, if the court finds that, he is
not entitled to get room N0.4/927, room number 4/929 is to be registered in favour
of him. Ext.A2 document clearly shows that Room No0.4/929 was handed over to the
plaintiff only as a temporary basis. Admittedly, Room No0.4/929 belongs to defendant
No.l. There is no clause in Ext.A2 agreement that if room No.4/927 is not assigned
to PW1, room No.4/929 will be given to him. At the time of execution of Ext.A2
agreement, Room No0.4/927 is in the ownership and possession of defendant No.2.
Defendant No. 2 1s none other than the uncle of PW1. Even after knowing all the
hurdles on the property, PW1 did not take any step to remove the hurdles and to get
Ext.Al agreement to be performed in his favour. It has come out in the evidence of
PW1 that, Room No0.4/929 was handed over to him as a temporary arrangement. He
has further deposed that no rent was given by him till date. Here it is pertinent to note
that, PW1 has been in possession of Room No0.4/929 without paying any amount as a
rent to the defendant No.l, from 2005 onwards. This court already found that
plaintiffs are not entitled to get the relief of specific performance, as they failed to
prove willingness to perform Ext.A1 agreement. As default is on the part of plaintiffs,

Room No0.4/929 was handed over to him as a temporary arrangement and there is no



27

specific clause in Ext.A2 document to register the said room to plaintiffs, they are not
entitled to get the relief on Room No0.4/929 as sought for in the plaint. As the
defendant No.1 is the owner of the Room N0.4/929 and it is in the possession of
plamtiff without paying any amount as rent from 2005 onwards, the defendant No.1/
plaintiff in OS 23/15 is entitled to get the relief on the said room as sought for in the
plaint in OS 23/15. Hence issue No.2 in OS 23/15 i1s found in favour of plaintiff in
OS 23/15.

35. Issue No.3 in OS 30/12:- Admittedly the suit is based on Ext. Al & A2
agreements. Ext.Al is dated 07.08.2004 and Ext.A2 is dated 12.05.2005. The

defendants have taken a contention in the written statements that, as the suit is for
specific performance on the basis of Ext.A1 and A2, it is barred by law of Limitation.
The learned counsel for the defendants has argued that as per Section 54 of the
Limitation Act, 1963, a suit for specific performance must be filed within three
years from the date fixed for performance, or if no such date is fixed, within three
years from the date the plaintiff had notice that performance was refused. As per
Ext. Al document, the performance date is fixed as 30.04.2005. Admittedly,
OS 116/2005 was filed by defendant No.4 against defendant No.2 with respect to
the same subject matter, ie., Room No0.4/927. As OS 116/2005 was pending, the
parties to Ext. Al agreement could not perform the agreement on time. Hence they
Executed Ext.A2 agreement on 12.05.2005. The recitals in Ext.A2 agreement
clearly shows the dispute in between defendant No.2 and defendant No.4 and as the
case is pending they have arrived at a temporary arrangement that defendant No.1
handed over his Room No0.4/929 to the plaintiff till he gets Room No.4/ 927. 1t is
made clear in Ext.A2 agreement that the plaintiff has to surrender Room No.4/929
to defendant No.1 on getting Room No0.4/927. According to the learned counsel for
the defendants, as the plaintiffs were aware about the proceedings in OS 116/2005
and did not take any step at that time, they have no right to file the present suit 8 years

after the execution of Ext.A1 and A2 agreements.



28

36. Admittedly, OS 116/2005 was disposed of in the year 2010. Ext.A4 was
registered on 24.07.2010. Though the plaintiffs were aware about the case, it was
disposed of only in the year 2010. As the said case was pending, Ext.A2 was
executed. As per Ext.A2 agreement, the plaintiffs have to surrender Room No.4/929
only when he gets Room No0.4/927. According to the plaintiffs, they had received a
lawyer notice from defendant No.1 on 05.04.2011 on which date they came to know
the disposal of OS 116/2005 and the execution of Ext.A4 document. Further, they
had received notice in OS 209/11 (OS 23/15). PW1 has categorically deposed before
the court that in the year 2011, he understood that the defendant No.1 will not register
C schedule property in favour of him. As OS 116/2005 was disposed of on
29.07.2010 and thereafter notice received on 05.04.2011, this court is of the view that
the suit 1s filed well within the period of limitation, in the light of Ext.A2 document.
Hence there is no merit in the contention of defendants that the suit is barred by law

of Limitation. This issue is found in favour of plaintiff in OS 30/12.

37. The defendants have raised a contention that the suit property is not
identifiable from Ext.A1 agreement and asked many questions to PW1 on that aspect.
It is true that, there is no schedule in Ext.A1 agreement. The room numbers are also
not stated in the agreement. But it has come out in the whole evidence that plaint C
schedule property (Room No.4/927) is the disputed property and the parties are very
well aware about the same. On appreciating the entire evidence on record, this court
finds that, there is no merit in the said contention of defendants as they are very well

aware about the disputed property and the properties nearby the disputed property.

38. Issue No.5 in OS 30/12 and Issue No.3 in OS 23/15:- On analysing the

entire evidence on record, this Court finds that, the plaintiffs in OS 30/12 have not
succeeded in proving the case. The evidence on record would proves the case of
plaintiff in OS 23/15. Therefore, OS 30/2012 is liable to be dismissed and
OS 23/2015 is liable to be decreed.
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In the result,
1. OS30/2012 is hereby dismissed.

2. 0OS 23/2015 1s decreed as follows:

(1) The defendant is directed to deliver vacant possession of the
plaint B schedule room to the plaintiffs within two months

from the date of judgment.

(i1) Considering the facts and circumstances of the case, all parties

are directed to bear their respective costs.

(Dictated to the Confidential Assistant, transcribed and typed by her, corrected
and pronounced by me in open Court, this the 31% day of March, 2026.)

SUB JUDGE
Appendix:-
Plaintiff’s Witnesses:
PW1 - 14.01.2026 - Pradeep KK
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executed by defendant No.2 (Sukumaran) in
favour of defendant No.4 (Chandran) and
defendant No.5 (Shafi) in OS 30/2012.
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Certified Copy of Written statement.

Certified copy of affidavit of defendant No.2
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Certified copy of Decree in OS 116/2005 of
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C.R.Chandran (Defendant No.4) by defendant
No.2 (Sukumaran)

Reply Notice Sent by defendant No.4
(C.R.Chandran) to defendant No.2

(Sukumaran)

Certified copy of agreement executed between
defendant No.2 (Sukumaran) and defendant
No.4 (Chandran) in OS 30/2012.

Shafi
Tinto Varghese

Relevant portion in Sale agreement between
Plaintiff No.1 (K.K.Pradeep ) and defendant
No.1 (K.M.Varghese) in OS 30/2012.

Original document No0.4909/2010 executed by
defendant No.2 (Sukumaran) in favour of
defendant No.4 (Chandran) and defendant
No.5 (Shafi) in OS 30/2012.

Release deed N0.2647/2017 executed by
defendant No.4 (Chandran) in favour of
defendant No.5 (Shafi) in OS 30/2012.



B4

B5

B6

B7

B8

B9

B10

Bl1l

B12

B13

B14
B15
B16
B17

B18

B19

B20

B21

29.04.2022

30.11.2017

29.05.2014

02.08.2010

03.05.2014

20.02.2017

21.07.2017

27.11.2017

06.07.2020

27.04.2022

05.05.2014
25.07.2017
13.06.2022
17.08.2023

28.02.2024

12.03.2018

27.02.2019

07.03.2019
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Possession certificate in the name of defendant
No.5 (Shafi) in OS 30/2012.

Possession certificate in the name of defendant
No.5 (Shafi) in OS 30/2012.

Ownership certificate in the name of defendant
No.5 (Shafi) in OS 30/2012.

Land Tax Receipt in the name of defendant
No.5 (Shafi) and defendant No.4 (Chandran) in
OS 30/2012.

Land Tax Receipt in the name of defendant
No.5 (Shafi) and defendant No.4 (Chandran) in
OS 30/2012.

Land Tax Receipt in the name of defendant
No.5 (Shafi) and Defendant No.4 (Chandran)
in OS 30/2012.

Land Tax Receipt in the name of defendant
No.5 (Shafi) and defendant No.4 (Chandran) in
OS 30/2012.

Land Tax Receipt in the name of defendant
No.5 (Shafi) in OS 30/2012.

Land Tax Receipt in the name of defendant
No.5 (Shafi) in OS 30/2012.

Land Tax Receipt in the name of defendant
No.5 (Shafi) in OS 30/2012.

Building Tax Receipt.
Building Tax Receipt.
Building Tax Receipt.

Arrear demand notice issued by Sulthan
Bathery Municipality.

Receipt issued by Sulthan Bathery
Municipality.

Receipt issued by Sulthan Bathery
Municipality.

Receipt issued by Sulthan Bathery
Muncipality.

Receipt issued by Sulthan Bathery
Municipality.



B22
B23

B24

B25

B26
B27
B28
B29

B30
B31
B32

Typed by

28.07.2018

28.07.2018

28.10.2025

28.10.2025

12.05.2005
10.02.2010
22.06.2011
09.02.2026

02.04.2011
25.04.2011
18.06.2015

: Preethi P.B.

Compared by : Mini S.
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Certified copy of Judgment in CMA 1/2018 of
District Judge, Kalpetta.

Certified copy of Judgment in CMA 2/2018 of
District Judge, Kalpetta.

Certified copy of Order in OP(C)
No0.2973/2018 of the Honourable High Court
of Kerala.

Certified copy of Order in OP(C)
No0.2977/2018 of the Honourable High Court
of Kerala.

Certified copy of Document No.1862/2005.
Building Tax Receipt.
Building Tax Receipt.

Property tax receipt issued by Sulthan Bathery
Municipality

Lawyer notice.
Reply Notice.

Commission Report and Plan

SUB JUDGE
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Fair Common Judgment in OS 30/12 and

OS 23/15 dated 31.03.2026



