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IN THE COURT OF SPECIAL ADDITIONAL CHIEF JUDICIAL
MAGISTRATE, THRISSUR.

Present: Smt. Alpha Mamai K., Additional Chief Judicial Magistrate.
Dated, this the 16™ day of July, 2025.

CMP : 1284/2025 in CC 12/2019

(Cr. No. 183/2012 of Thrissur Town West Police Station)

(CB Cr. 280/CR/EOW II/KTM/12)

Petitioners/Accused
nos. 18 and 19.

Respondent/
Complainant

Petition

Order

1. Sasi, 57/16, S/o. Rajan, Vattukalathil
House, Vellikkulam Road, Chalakkudy,
Thrissur.

2. Rathi Suresh, 46/16, W/o. Suresh,
Valath House, Kottappuram, Kodungallur,
Thrissur.

(By Advocate. Sri. V.R. Syamprasad)

State represented by the Deputy
Superintendent of Police, Crime Branch,
Ernakulam.

(Crime no.183/2012 of Thrissur Town
West Police Station).

(CB Cr. 280/CR/EOW II/KTM/12)
(By Smt. Dhannu Gireesh, Assistant

Public Prosecutor, Court of Additional
Chief Judicial Magistrate, Thrissur)

U/s.239 Cr.P.C.

Allowed.
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ORDER

This is a petition filed u/s. 239 Cr.P.C., by the accused nos.18 and 19, in CC
12/2019, on the file of this court, seeking discharge, in the case.

2. Petition averments are, as follows:
Petitioners are the accused nos.18 and 19, in the above case. The offences alleged
against the accused/petitioners are under sections 406, 420 r/w 34 IPC and sections 4,
5, 6 of the Prize Chits and Money Circulation Schemes (Banning) Act, 1978. Without
conducting proper investigation these petitioners are arrayed as accused in the above
case. There is no statement by any witness or any other record, to show the
involvement of the petitioners in the above case. Petitioners are innocent. Moreover,
the petitioners have no acquaintance with the complainants. The petitioners never
seen the complainant, nor made any demand of money from the complainant. The
complainant has no case that the petitioners had any contact with her, or received any
money from her. There is no material evidence to prove the prosecution allegations
against them. Moreover, the petitioners have no relation with the accused company.

Hence, seeks to discharge the petitioners, in the above case.

3. Objection was filed by the learned Assistant Public Prosecutor, as follows:-
The averments in the petition, are factually incorrect and legally unsustainable. The
petition filed by the accused, is devoid of merit and hence liable to be dismissed.
There are sufficient ingredients to constitute the offences punishable under sections
120(b), 406, 420 r/'w 34 IPC and sections 4, 5, 6 of the Prize Chits and Money
Circulation Schemes (Banning) Act, 1978, against the accused/petitioners. The
accused/ petitioners are the business promoters of Nano Excel Companies. It is
revealed that, they had shares in accused nos.1 to 3 companies, which clearly shows
that, they had a thorough knowledge about the functioning of accused nos. 1 to 3

companies, at the time of registration itself. It is crystal clear from the case diary and
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charge sheet that the accused/petitioners looted money from general public, as
promoters of Nano Excel Companies and it is revealed from the statements of
witnesses that, the accused had criminal intention from the very beginning to cheat
the public, by way of enrolling persons, and thus by making quick money. Accused
conducted the activities to promote the business of the company. The companies not
functioned as per the norms, objectives and guidelines mentioned in the Certificate of
Incorporation. Accused published misleading advertisements in the marketing of
Nano technology products and announced shares of Nano Power Corporation Limited
company through network marketing system. There is primafacie evidence against
the petitioners/accused and the documents produced, reveals the role of each accused,
in the commission of offence. In Gold Quest International Pvt. Ltd. and Another v.
State of Tamilnadu 2003 O supreme (mad)627, it was held that, the scheme must
involve the enrollment of members, where the financial benefits depend on the
number of new members recruited. And the Honourable Court emphasized that, the
scheme should be evaluated as a whole considering both promoters and members
perspectives. The Supreme Court in State of West Bengal and Others wv.
Swapankumar Guha, AIR 1982 SC 949, established that two conditions must be
satisfied for liability under the Prize Chits and Money Circulation Banning Scheme
Act,1) The scheme must be for making quick or easy money, and 2). The opportunity
for such earnings must depend on the enrolement of member. Moreover, at the time
of framing of charge, the probative value of the materials on record, cannot be gone
into. There is primafacie case against the accused, as per the prosecution records.
Hence, seeks to accept the objection and dismiss the discharge petition, filed by the

accused/petitioners.

4. Heard both sides.

5. CC 12/2019 on the file of this court, is a case based on the final report filed
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by the Deputy Superintendent of Police, Crime Branch, Ernakulam, against accused
20 in numbers, alleging offences punishable, under sections 120-B, 406, 420 r/w 34
IPC, sections 4, 5, 6 of the Prize Chits and Money Circulation Schemes (Banning)
Act, 1978.

6. Case of the prosecution, is as follows:-
Accused with intend to commit cheating, by conducting money circulation business,
banned as per section 3 of The Prize Chits and Money Circulation Schemes
(Banning) Act 1978, in furtherance of their common intention, and by committing
criminal conspiracy, with intend to cheat public, and to obtain wrongful gain, in the
month of June 2007, accused nos.4 and 5 created accused no.l1 company for
conducting money chain business by importing low quality products from abroad and
registered the said company on 12/07/2007 and created a website with the help of
Amandeep Singh, the Director of a software company named Roots Infocom at
Ludhiyana, Punjab and conducted money circulation business through the website
and appointed accused no.6 as the Director of the said company and thereafter, with
the same intention to commit cheating, accused nos. 4 to 10 created company named
Nano Excel Power Corporation Limited (accused no.2) on 01/01/2010 and changed
its name to Nano Excel Corporation Limited and entered into an agreement with
Arunachal Pradesh Government for starting a Hydro Electric Project in the name of
company named Nano Excel Power Corporation Limited, which was not in existence
at that time and advertised the agreement with internet and media and through
promoters, sold the shares promising good income and thereafter, accused nos. 4, 6,
8 to 13, on 13/05/2010 formed another company named Nano Power Corporation
Limited (accused no.3) and conducted money circulation business with the money
obtained from the public and accused appointed accused nos.14 to 20 as the sales
promoters and accused, being very well aware about the illegal business conducted

by the accused companies, approached public giving false promises and accused
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through website and through brochures and advertisements, and through classes,
promoted the illegal business of money circulation scheme and by making false
promise of returning ten times more amount within a short span of time and also by
promising income on members enrolling in the company, and also by promising
amount, if money deposited in the power package of Nano Excel Power Corporation,
fraudulently and dishonestly induced CW1 Anna Pushpi to deliver Rs. 18,000/- on
26/07/2010, CW2 Prakashan to deliver Rs. 48,000/- on 02/08/2010, CW3 Aji G. to
deliver Rs.12,000/- and thereby altogether obtained a total amount of Rs. 78,000/-
from CW1 to CW3 and thereafter, neither gave the profits as promised, nor returned
the money obtained and thereby committed cheating and illegal money circulation
business and misappropriated the money obtained and thereby accused committed
offences punishable u/s. 120 B, 406, 420, r/w 34 IPC and sections 4, 5 and 6 of the
Prize Chits and Money Circulation Schemes (Banning) Act, 1978.

7. The prosecution in this case was initiated by CW1/defacto complainant
Anna Pushpi, by preferring a complaint u/s. 190(1)(a) Cr.P.C., before the Honourable
Chief Judicial Magistrate Court, Thrissur, against accused 12 in numbers, accused
no.1 Nano Excel Corporation Limited, represented by the Managing Director and
Chief Executive Officer, Harish Babu Madineni, accused no.2 Harish Babu
Madineni, accused no.3 Patric Thomas, accused no.4 S.U. Chinna Rao, accused no.5
P.P. Rengareddy, accused no.6 K. Meera Harish, accused no.7 Radha Raja, accused
no.8 Sundar Raja Prasanth, accused no.9 Karthikeyan, accused no.10 P.D. Lonappan,
accused no.11 Suresh and accused no.12 Reneesh, alleging offences punishable under
sections 418, 420, r/w 34 IPC and section 6 of the Prize Chits and Money Circulation
Schemes (Banning) Act, 1978.

8. The said complaint was forwarded to the Station House Officer, Thrissur

Town West Police Station, u/s. 156 (3) Cr.P.C., for registration of First Information
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Report and accordingly the First Information Report in this crime, crime no.

183/2012 of Thrissur Town West Police Station, was registered on 02/02/2012.

9. After investigation, the Investigating Officer, Deputy Superintendent of
Police, Crime Branch, Ernakulam, filed final report, against accused 20 in numbers,
accused no.1 Nano Excel Enterprises Private Limited, represented by Harish Babu
Madineni, accused no. 2 Nano Excel Power Corporation Limited/Nano Excel
Corporation Limited, represented by Harish Babu Madineni, accused no. 3 Nano
Power Corporation Limited, represented by Harish Babu Madineni, accused no.4
Harish Babu Madineni, accused no.5 Chinna Rao Swayamvarapu, accused no.6
Patric Thomas, accused no. 7 P.P. Rengareddy, accused no.8 Meera Harish K.,
accused no.9 Radha Sundara Rajah, accused no.10 Prasanth Sundar Rajah, accused
no.11 Kumari Rajah, accused no.12 Lagatapati Sarath Babu @Sarath, accused no.13
C. Subhashini, accused no.14 Muhammed Asharaf, accused no.15 Bijesh, accused
no.16 Sajeev Raj, accused no.17 Sajeev Karun, accused no.18 Sasi, accused no.19
Rathi Suresh and accused no.20 Kumari, alleging offences punishable under sections
120B, 406, 420 r/w 34 IPC and sections 4, 5 and 6 of the Prize Chits and Money
Circulation Schemes (Banning) Act, 1978. In the final report there are, 47 witnesses
cited by the Investigating Officer, and CW1 to CW3 are the persons, who are alleged
to be cheated by the accused.

10. Hence, in the complaint preferred by CW1/defacto complainant Annapushpi,
these petitioners/accused nos.18 and 19, were not arrayed as the accused. It is to be
noted that, the complaint preferred by CW1 Annapushpi, is not a spontaneous First
Information Statement, preferred by an aggrieved or a victim or an informant. The
complaint preferred by CW1 Annapushpi, is a complaint, filed after much
deliberations with the help of a lawyer and in such complaint CW1/defacto

complainant Anna Pushpi, the alleged victim of cheating, is expected to mention the
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name of each and every person, who had played a specific role in cheating her.
Hence, if this petitioners/accused nos.18 and 19, had played any role in cheating her,
or in obtaining money from her, on behalf of the company, definitely the name of
petitioners/accused nos.18 and 19 would have been mentioned by CW1/defacto

complainant Annapushpi, in the complaint preferred by her in court.

11. In the complaint, all the allegations are stated against the accused mentioned
in the complaint and it is specifically stated in paragraph no:2, of the complaint that,
"@aM0 @] MO IMOBIHG MIECMI HSEHIBZ DT |MEBUS HMPAIBLH” MIBBHYlow)
a1sl emalg’ m366Q" Ha1QM@Inss asloyl an”&gg(aoﬂa'lHo MIBMI Q@ |IMEBBSo BAMIo
afd@] TMUNJaIMo D@SERAN MIEMI al0ld OalPIRGIONMG HAUWQMUB MTIHIHDMV0
@M WOV HNIA] YSHBIN VoA o fODIBD:86S HMG AIBHS 6 2101m milailmay” afenmlos
Mleatallafo &g®@ GBROMo  (passive  income)  OENRISHIGDMOo  ald®IH03

800MI®BAly RO WIVHNICINW  ailudimila laj@” o iB&H0006m"  @ERMWWIVWEHIA

aio@leges  milaflmailed  alemo  Dleata 1o3@IM”  MHSOIQ®.  &SI0®

BRDHBUBNIW  BVILKODD MIIEERIBH B 2 lICHNRo  @AINAAD” o iAW o 106101’

allwwaindl ajlajl@danmosm=” It is further stated in the paragraph no.3 of the complaint

that, "ai0@®HW IDONIWAEEWY  AlQo  HMIMIYHS  elepjeRIRI;Ud  AISIQo
al©21006Mo  MSOMIQo  ald®I&HW  emaly’ MsoMIY  GaiPININHW  AIslQo,
www.nanoexcel.net ogan eanieOILY” Ao, GPMWIVGNICIOW EMAlg” dene”
MVoVIAl 4] aillurtImla{la6m” GRM IV EHICIOW afd@IBaHSs HMG” AIBHs” milavlmayies
G2l alO®]HUd @@8 £le) MHAFAMIHUEMN@ HeNBHAUMaHUI HAVAZOSIEJ0, HOTIEMI
Ga0ogellefo  MuorerSlajla)  RMaio@IMIWId:go VPO AVIAVB:VBD:  EM®IHHUB

AIDHSOD CalINDINHSIB 0 INBHSEBHWo @RAINS HAIa] BaMIo o i@ AVNIa INEHIN

caingl 2 @ 12 551w o i@ GROWIVHNIBINW EMAlS" dhne” BRM P EHIE]

B8N ald®l  AVUOOAIMEWIG  QSABAN  aleMo  MaHSMIGILIBEIM o i80S
milaflnalad  6218aMI@  af3Qajo  HOMM® alOBlOglosleje  &S®@  aleMo

eiclogonmmo sl amilmilmailad @M owenddl emalg” milailmay” msosloleihelslo
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Galdejo @al0»I00 aleMo e1clasamMo @M WIVHNIANHW al0ao

allwwainla lajlaan®oe anwomo saiglaano@adsm”” It is further stated in the paragraph

no.4 of the complaint that, “®@®EJ100 ERMPWHOIB cag).clll. maud 263234, 263233
eJo mgma@] 60,000/- @t (@@ MUDAIMOBIBOO MIGMI alQl@ OEPEHWHO HaU@T @
GQUEMEIQo  OEPWE aﬁ]a@auég(bnsﬂgd’]m" CAUMEIQo  (J@IMMAINODIBH0  BIadlmy’
(@JUIBOB].5) AUTHEID ORa SIEIEN] COIUIT @RQYCIMIUNRD 2J8HOD (JURDD] @
632adlMl@8 £21MISB88Do (JOHUWB @MPBNEIWIG TaMo Sl MVo6Y HOBFlVISBBDo
@REAY VMG &M HAMIOWIZBBORIM. @GIBWB aloaoo allvdlmSlo]l.ajo)
@RMMV@].2] @MPWHIAQOS TYAHTOEOSo NUIMREOSNIW @R, Zl. af)MAUA Hag).cUsl.
mmu@ 275286, 275325, 275389, 275446 ag)aml mmisglendl emdomoe 48000/- (@Galo,
@BIVM  af)MAUB 6ag) . maud 284589 @opl 12000/- @alQo &M (@ JO)
MUOAIMEDI@D MM O AWlagdlenigdadile] anese=lcRIsR0, MEM)  alald
OEPRHMBOO  Haudlealgy’ CUMIQe @THWD TVt OODFlVISE8D. @RS
GOIQ@Yl HENJI  HAMIOIDISBBO AT, TVobLY OOHJQMD VAo alId O )R
WA mc&g%d]oee)go MIGMI D@ |MEBBGo MTHIOAMo, Al BEINRHIMWHO HUWD
@00 50 UBaHo ©SA @IV @IV EDIQo HAHUWA AUWRIMo M@IHOHAMVo (o JO)l B Ud

QDWBIMo amcgﬂg@@msm“ a)M@  J@NHWB @RIV elUdom.afislancmeo

v

@R(aJBI00 WINDIMo @O eldlafislepom@adsm.” It is further stated in the paragraph

no.6 of the complaint that, “@J@l&® ERMPWENIGOVQ. aQe alosm aflollmilafl.al

aléMo 68 ]dl IO PTBAIMEBBSo HEIIRE,; HMUWQo MTBHHIOMQo AUIWBIMo O2IWD

(800 VIOOIBNW DHQo (I NTBHIOMQo DMABISBB®IEM. GOMNPWEEIG]E6)

@R(JBHIVo QIOOI@B ©HWQo  LIBIEM®IALMDIM UMl  (JDHUWB RO (]HI 00
@JURCDISBBOIEM. (JTNHBOS — GRTAIOTTD  (JUAOTIGRle  BRMPOSHICIHE)
@RAIBlA0IOINIW By MaHsS @BRWBERe MIMUICTIE: MadsOBlMe MIMMd  CGAUBMPRo
@S@)@’]gg@@o @OlBHWB  @MROMI®  LDEo Qmaceeﬂ@’]g@g@maﬁ. (O (D

CAMAIOM (JHIVo @RMLWHMNADI@ aflawe oo 60,000/~ @@al 0OBalQEMUIQo

SlIBles’ GAMAINE (@I QUINBIMEBRUW MMBHEMUIPo WLOIAMOODIM (@ JON B DL’

@RMPOINCQESQo 29  (IEEHIBMESQo  BIGSHIDH @Bl  D@BAID
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MWlHRHDOLIMN’ HOMAGNDWY DMBITIBINDo  aBO@BEJo @RWA  AIANEDIEIOS

@RMHLOHNAIDI@ Bl M6y MSIHVWSOD BRMANOZDIQ LDERo  DEMBILOEMOAMM

BBERUCOTNG @S (JNHRB BoOIGH sjo Qo CAMIJSI00 (JUSOD.o]lSS8.

AROANMI@R (@ JTHEOS (@JUBTHHWB  BRMPWHICIEDIFe B WlEEHNIHCOISASS

HSOM Qlltd DIV AURIMQo 2IANWAIBMM. EHV® DI UBlemdmlas 418,420 tow 34

ag)am| Qo | WB (@J8D00)o OO(JMY oflgmny’ & a6l qmudsscalauad ailoay” (enimlowy)

@rd 1978 @m0do Qlda ald000j0 #QHA0j WIGHIBRD QRIGAN. BRYVMIEIA]
@M WIVHnI0les” 60,000/- @Galo 09 QIBAIMBBGo  HSIO® 09 MICHHUAIHBHS

@00 {0HI00 Moo mosd”soqzﬂ%@gago(ﬁam.”

12. Hence, all the allegations of fraudulent inducement, obtaining money,
cheating etc., are alleged against the accused stated in the complaint, by CW1/defacto
complainant. As stated above, these petitioners were not arrayed as accused in the
complaint preferred by CW1/ defacto complainant and CW1 has not made a whisper
about these petitioners/accused nos.18 and 19, in the complaint filed by her. CW1 has
no case that, she even knows these accused nos.18 and 19/petitioners, in the
complaint preferred by her. It is to be noted that, since the complaint filed almost
immediately after CW1 realised the cheating, if the petitioners/accused nos.18 and
19, had played a role in cheating her or in obtaining money from her, on behalf of the
accused companies, she should have definitely mentioned the name of the petitioner,

in the complaint preferred by her.

13. In the final report, CW1 to CW3 are alleged to be the victims of cheating
involved in this case. Along with the final report, the Investigating Officer has
produced three statements u/s. 161 Cr.P.C. of CW1 Annapushpi. The first statement is
dated 30/03/2012, the second statement is dated 07/04/2012 and the third statement is
dated 06/12/2016.
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14. In the statement u/s. 161 of CW1 dated 30/03/2012, it is stated by CW1 that,
“Maemo ag)@3 HMIMIQOS aTBERIFNIVW HBHIFEBLILBSS 20! BRYEM” ag)BGANIS” @Y
SHNIMOWHR0lal aloeom®’. 2010 o0’ 00VOBIT  «fEIMIST @Y HMIMIQeS
aTRAIBEmMEBOH8660l ] af)®@O Allglad AIM” a10QH:@o, MIEGMI AT Gd:IB|EOH
eillalgaw” ag)am HMIM] §9a0300MI0EIE8 ERITRAE 6 21Y@INEMM0V0, a0GledH” mideny A3MIMmI,
al0S @l @OaaV; aillanodqy agamlaiedem” &mINIYeSs AWWOGBAMIOEMVo, GHMIMIV]GE
aleMo MIEHHailao@d MIEMI HSEHIBE ol0H0088 GMIDAVBAIY, MICWI &0 Q1053
@NISID3, Ha0BOD HIBWHHUD af)MIERHNMQBS TVLIWMEBU LIClABHATo, BSIH® 6
2OVEBIMdho MlEdHalle) @& Glalod: HlgOaano, 3 AIGHODIMD0 alOBlEg] @& BV
@UMHE00]  ®ldlos:  HIgE0aN”  aloaom’ @000l 0f)Emms’  BHMIMIXIE  altemo
mleaHaillend®d  Galoolafleseoe  12,000/-@aiwoem”  mlestailosmemerlad 6
aovomlmae 12,000/- Galowsslele piclesenmoe, 3 aldauomlngslad 1,20,000/- @3aud
alel ®™AME800] eIdlesanmo af)Mles” 90al M. WINIB0 Gald MV EMIMIVIG3
cgmdon1§6)mamoo @RAIBHHHLIRIN0 @BRY  G®IQo  MAVo  GMIQo  QIBAIMo
eiclesaneamzamo, 12,000/- @atl 0Eajoud Mledailajo@d 6. mocvomlmea.e 18000/- @@al
®ldlos e1lesanamo, gam” adauomlmdeae 1,80,000/-@Gat v maieme@:s800 daﬂga)cmo
ag)M&e” 90| AN, HMIMIOWER0la] BSME3 @ROlIWMenE;l3 DR®BSS Galud olmamal,
&HOVICGMI  Ga0IS@I, s”(o'lgd(a sad agyamlalseasglod ageitn @YYV HMIMl MsEDAN
oe;”elocrq%oe@’lmﬁ AIOEHGOMIG AG af)MO 2 I0QWHQo 2IQP@IABHO @RSITLOIMABIGI DI
af) MO0 aldlalWENINIW @R, o000 ag)amlaimoe 26.05.2010 el @:oailend

5 U32J0@3 630AlEQIOlEMIGE MSAM 2 IdlaldSIVITE A 1OEHFHBHQo @gjg.”

15. Hence, the specific case of CW1/defacto complainant, as per the first
statement u/s. 161 Cr.P.C., given to the Investigating Officer is that, she came to
know about the accused company as told by one Kumari at Kodungalloor (accused
no.20) and as per the inducement offered by the said Kumari and as told by the said
Kumari, she participated in a programme conducted by the accused company at

Casino Cultural Auditorium.
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16. In the first two statements u/s. 161 Cr.P.C. of CWI1, there is no single
mentioning about these petitioners/Sasi and Rathi Suresh. Thereafter, after five years
of filing the complaint, in the year 2016, in the statement u/s. 161 Cr.P.C., dated
06/12/2016, CW1 stated that, "m6m af)@@® HMUMIOQ &:0la] al@awineERSla/sQo,
BSIO® @T@qusomﬂe,;@g &0, O MCOH ag)MIUB  alO6T)o 2Qo @6 EOIM
@ROIQM®. HMUMIOWH:Ol ] HFO@ @RAIQRM@IMIT] HMUMIQRHS WROBHADID AGlowy
MoRISla{lE0IQeemBam @RAAG AlOEIMAIENT @PAIGEIOSIoje 2010, €M @XMVo BREY
@RY@d @A OBBNAIDB88  HIMIIEMI  Gandgellad  MIGMD  af)@G@  HIUM
MocaiSlafla) dldloeasl@d 6mMo ale®:3ED. APlosdEl@, MIGMI afG@ HIUM] WQOH
aldSld IRV, (A6 (@Je2ISANMW GolAIEHRWIAIS8 a0mE @RAUOAD, AMBAlESS
mnileRad, OO lssldigiss quglal’ @K, caasnodless quERlal ooem,

abelsasldlgies U, ol MY, H20d &ESIH® 07 (JC@IFANIMo EHMITIQOS

JUBODMEBROS &:0l ] Allud] ojlmmo.”

17. She has not offered any explanation or reason for not mentioning the name
of the petitioners Sasi and Rathy Suresh, either in the complaint or in her first two
statements u/s. 161 Cr.P.C. given to the Investigating Officer in the year 2012. Even
in the said statement dated 06/12/2016, except making a vague averment against the
petitioners, no specific allegations are made against the petitioners by CW1. CW1
does not have a case that, these petitioners personally offered any fraudulent
inducement or committed cheating on her. As stated above, CW1/defacto
complainant has no case in the complaint filed in court and in her first two statements
u/s. 161 Cr.P.C. given in the year 2012 that, these petitioners Sasi and Rathy Suresh,
were also present in the classes participated by her at Lulu International Convention

Centre, Thrissur and Casino Hotel.

18. CW2 Prakashan and CW3 Aji, in their statements u/s. 161 Cr.P.C., have not

made any mentioning about these petitioners Sasi and Rathy Suresh. No specific
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allegations of fraudulent inducement and cheating are alleged against the
accused/petitioners. There is absolutely no material produced on the prosecution side
to prove either that, any money was entrusted with the petitioners by either CW1 or

CW?2 or CW3; or that they misappropriated the said money.

19. In Vijukumar R. v. State of Kerala, reported in 2024 ICO 634, the
Honourable High Court of Kerala, held as follows:-

“9. S.239 envisages a careful and objective consideration of the question whether the
charge against the accused is groundless or whether there is ground for presuming
that he has committed an offence. What S.239 prescribes is not, therefore, an empty
or routine formality. It is a valuable provision to the advantage of the accused, and its
breach is not permissible under the law. But if the Judge, upon considering the
record, including the examination, if any, and the hearing, is of the opinion that there
is "ground for presuming" that the accused has committed the offence triable under
the chapter, he is required by S.240 to frame in writing a charge against the accused.
The order for the framing of the charge is of a far - reaching nature and it amounts to
a decision that the accused is not entitled to discharge.

10. At the stage of framing charges even a very strong suspicion founded upon
materials before the Special Judge, which leads him to form presumptive opinion as
to the existence of the factual ingredients constituting the offences alleged, may
justify the framing of charges. In Niranjan Singh Karam Singh Punjabi v. Jitendra
Bhimraj Bijjaya and Others (1990 (4) SCC 76 :: 1990 ICO 3711) the Apex Court held
thus: -

"From the above discussion it seems well settled that at the S.227-228 stage the court
is required to evaluate the material and documents on record with a view to finding
out if the facts emerging therefrom taken at their face value disclose the existence of
all the ingredients constituting the alleged offence. The court may for this limited

purpose sift the evidence as it cannot be expected even at the initial stage to accept all
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that the prosecution states as gospel truth even if it is opposed to common sense or
the broad probabilities of the case.

25. While considering the application seeking discharge of an accused on the ground
that there are no materials to presume the guilt of the accused, the Court has bounden
duty to apply its judicial mind to the available materials. It is profitable to extract the
observation of the Supreme Court in V.C.Shukla v. State through CBI (1980 SCC
(Cri) 695 :: 1979 ICO 223). In V.C.Shukla, the Apex Court held thus: —

"8.There can be no doubt that the stage of framing of the charges is an
important stage and the court before framing the charge has to apply its mind
judicially to the evidence or the material placed before it in order to make up its
mind whether there are sufficient grounds for proceeding against the
accused......... We may, however, point out that we are in complete agreement
with the principle, involved in the cases discussed above, that an order framing
charges against an accused undoubtedly decides an important aspect of the trial
and it is the duty of the court to apply its judicial mind to the materials and
come to a clear conclusion that a prima facie case has been made out on the

basis of which it would be justified in framing charges."

20. In Pushpendra Kumar Sinha v. State of Jharkhand, reported in 2022
ICO 1492, the Honourable Supreme Court of India, held that, “18. It is a well
settled law that at the time of framing of the charges, the probative value of the
material on record cannot be gone into but before framing of charge the Court
must apply it's judicial mind on the material placed on record and must be
satisfied that the commission of offence by the Accused was possible. Indeed, the
Court has limited scope of enquiry and has to see whether any prima-facie case
against the Accused is made out or not. At the same time, the Court is also not
expected to mirror the prosecution story, but to consider the broad probabilities

of the case, weight of prima-facie evidence, documents produced and any basic
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infirmities etc.”

21. According to the prosecution case, these accused/petitioners are termed as the
local business promoters of the accused nos. 1 to 3 companies. Hence, it is the
admitted case of the prosecution that, these petitioners/accused does not hold any
official position in any of the accused companies, accused no.1 company Nano Excel
Enterprises Private Limited, or accused no. 2 company Nano Excel Power
Corporation Limited/Nano Excel Corporation Limited or accused no. 3 company
Nano Power Corporation Limited. Even as per the prosecution, these
accused/petitioners, are not the directors, nor shareholders, nor holding any
recognised official positions in the company, as per the companies act, in the accused
nos. 1 to 3 companies. The allegation in the charge against accused nos. 14 to 20 is,
“@lmmaimemges sales e@pem50Qo 18 @ro (@dlow 18/09/2009 @lwwil 46551
apam ID mmudlele 19 @ (@®@leow 10/09/2009 ol 4486 agam ID maudleje

al@dlsjo.” There is no single document produced on the prosecution side to show,

atleast primafacie that, these petitioners/accused nos.18 and 19 were officially
appointed as the business promoters, of any of the accused companies. There is no
single document revealed as per the prosecution records, to show atleast primafacie
that, these petitioners/accused nos.18 and 19 were appointed as the business

promoters, for promoting the business of accused nos. 1 to 3 companies.

22. The term promoter is defined in Rule 2(d) of the Prize Chits and Money
Circulation Schemes (Banned) Kerala Rules, 1979, as follows:-

“Promoter” means a person conducting a prize chit or money circulation scheme
at the commencement of the Act and desiring to constitute such chit or scheme
pursuant to sub section(1), Sec. 12 for winding up business relating to such chit or

scheme.
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23. In this case, there is no single document produced along with the prosecution
records to show atleast primafacie that, this accused/petitioner was the promoter,
conducting money circulation scheme on behalf of the accused nos. 1 to 3 companies,

as defined under Rule 2(d) of the Prize Chits and Money Circulation Schemes

(Banning) Kerala Rules, 1979.

24. Section 2(69) of the Companies Act also defines the term promoter. As per
section 2(69) of the Companies Act 2013, “Promoter” means a person (a) who has
been named as such in a prospectus or is identified by the company in the annual
return referred to in Sec. 92; or (b) who has control over the affairs of the company
directly or indirectly whether as a share holder, director or otherwise, or (c) in
accordance with the whose advice, the directions or instructions the board of directors
of the company is accustomed to act: provided that nothing in sub clause (c) shall

apply to a person who is acting merely in a professional capacity.”

25. The annual return filed by the accused nos. 1 to 3 companies during the
relevant period, as provided u/s. 92 of the Companies Act, 2013, is not produced
along with the prosecution records. The prosecution records does not reveal that,
these petitioners/accused nos.18 and 19 were persons named as promoters in the
prospectus of accused nos. 1 to 3 companies or identified as promoter by the accused
nos. 1 to 3 companies in the annual return referred to in section 92 or that these
petitioners/accused nos.18 and 19 were persons who were having control over the
affairs of the company, directly or indirectly or that, on whose advice, the Board of
the Directors of the company is accustomed to act. Hence, even as per the
prosecution records, these petitioners/accused nos.18 and 19 are not promoters, either
as per the Prize Chits and Money Circulation Schemes (Banning) Kerala Rules, or as

per the Companies Act, 2013.
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26. Very recently, the Honourable High Court of Kerala, in Vinode V. Luka
v. State of Kerala, reported in 2025 KHC OnLine 1695, in a similar case under the
Prize Chits and Money Circulation Schemes (Banning) Act, 1978, held as follows:-
“5. Admittedly, the petitioner was working as Manager in the establishment by
name 'LIS' which was run by the first accused as Managing Trustee and accused
nos.2 and 3 as the partners. The fourth accused is stated to be the Chairman of the
above establishment, and the 8th accused, the partner of a sister concern of that
partnership firm. It is pertinent to note that, apart from a general and superficial
allegation that the employees at the office of the establishment by name 'LIS' had
also compelled the depositors to invest in the financial business being conducted by
the above firm, there is absolutely no specific indictment as against the petitioner
herein. There is no case for any of the depositors that the petitioner herein was
entrusted with any amount, or that the petitioner herein had collected any amount
from the depositors after fraudulently and dishonestly inducing them to believe that
their amounts would be doubled, if they are making investments in the firm
conducted by accused Nos.1 to 3. Going by the provisions contained in S.6 of the
Prize Chits and Money Circulation (Banning) Act, 1978, if an employee of a firm or
other association of individuals has to be held liable for the offence committed by the
firm, it has to be shown that he was in - charge of, and was responsible to the firm for
the conduct of business of such firm. It is further provided thereunder that if a
Manager, Secretary or other Officer of any such company or firm has to be attributed
personally with the criminal liability in respect of the offence committed by such firm,
it has to be shown that such offence was committed with the consent or connivance
of, or is attributable to any neglect on the part of such Manager, Secretary or officer,
as the case may be.
7. It is clear from the aforesaid provision of law that if a person has to be held liable
for an offence committed by a company, firm or other association of individuals, it is

the incumbent responsibility of the prosecution to establish that such person was in
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charge of, and responsible to the conduct of business of such company, firm or
association of individuals. Likewise, it is clear from sub Section (2) of S.6 stated
above that, if an Officer, Secretary or Manager of a company, firm or association of
individuals has to be held personally liable for the offence committed by such
association or firm, the prosecution has to establish that such offence was committed
with the consent or connivance of, or it is attributable to, any neglect on the part of
such Secretary, Manager or other officer of that firm. As far as the present case is
concerned, there is absolutely nothing on record to show that the offence involved
was committed with the consent or connivance of the petitioner, or that it is
attributable to any neglect on the part of the petitioner. So also, there is nothing
brought out from the final report and other records relied on by the prosecution that
the petitioner, in his capacity as Manager, was in charge of, and responsible to the
company and the conduct of business of the company. In that view of the matter, it
has to be stated that the offence alleged in these cases, against the petitioner, are not
brought out from the final report and other records relied on by the prosecution.
Therefore, the request in these petitions to quash the proceedings against the

petitioner in the aforesaid cases, is perfectly justifiable."

27. In this case also, there is absolutely no specific indictment, as against the
petitioners herein. There is no case for the prosecution that, the petitioners were
entrusted with any amount, or that, the petitioners had collected any amount from the
depositors, after fraudulently and dishonestly inducing them to believe that, the
money deposited by them would be doubled, if they are making investment in the
accused companies. There is no material even, primafacie as per the prosecution
records to prove that, petitioners were in charge of and were responsible to the
conduct of the business of accused companies. There is no material revealed as per
the prosecution records, to show atleast primafacie that, the offences alleged were

committed with the consent or connivance of or is attributable to any neglect on the
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part of petitioners. None of the official documents of the company, shows any
connection, between the petitioners and the accused nos.1 to 3 companies. Even the
persons, who are alleged to be cheated, have not made any specific allegations, about
the involvement of these petitioners in the transactions with them, on behalf of the
accused nos.1 to 3 companies. There is no material even primafacie, revealed as per
the prosecution records, to frame charge against the petitioner, for the offences

alleged in the case.

28. Hence, after considering the police report and the documents sent along
with the police report, under section 173 Cr.P.C., and after hearing both sides, I am of
the view that, there is no sufficient ground for proceeding against these
petitioners/accused nos.18 and 19, for the offences alleged in the case. Hence,
petition allowed and these petitioners/accused nos.18 and 19 are discharged for the

offences alleged against them, in the above case.

29. Hence, petition allowed.

( Dictated to the Confidential Assistant, typed by her directly to the computer,
corrected and pronounced by me in the open court this, the 16" day of July, 2025)

Additional Chief Judicial Magistrate,
Thrissur.



