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IN THE COURT OF SPECIAL ADDITIONAL CHIEF JUDICIAL
MAGISTRATE, THRISSUR.
Present: Smt. Alpha Mamai K., Additional Chief Judicial Magistrate.
Dated, this the 31* day of October 2025.

CMP: 1748/2025 in CC 88/2016

(Cr. No. 423/2011 of Rajakkad Police Station)
(CBCID Cr. 689/CR/EOW II/KTM/11)

petitioner/Accused : S. Swaminathan, Aged 38/2016,

no.13 S/o0. Soman Pillai, H.No. 87A, Anand
Bhavan, (Moolavilakam House) Soorya
Nagar, Perurkada Village, Nettayam P.O.,
Kochani Ward, Thiruvananthapuram.

(By Adv. Sri. Pramod K.)

Respondent/ State represented by the Deputy
Complainant Superintendent of Police, CBCID EOW
II, Kottayam.

(Crime no.423/2011 of Rajakkad Police
Station).

(CBCID Cr. 689/CR/EOW II/KTM/11).
(By Sri. Ananthakrishnan P.A., Assistant

Public Prosecutor, Court of Additional
Chief Judicial Magistrate, Thrissur.)

Petition : U/s.239 Cr.P.C.
Order : Dismissed.
ORDER

1. This is a petition filed u/s. 239 Cr.P.C., by the accused no.13, in CC
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88/2016 on the file of this court, seeking discharge, in the case.
2.  Petition averments are, as follows:

Petitioner is the accused no.13, in the above case. The offences alleged are
under sections 120B, 406, 420 r/w 34 of the Indian Penal Code and sections 4, 5, 6 of
the Prize Chits and Money Circulation Schemes (Banning) Act, 1978. The
petitioner/accused has nothing to do with the deposit, made by the defacto
complainant and deposits taken by the company and the other accused. The petitioner
was not even arrayed as an accused, in the First Information Report. It is clear from
the charge sheet that, no deposit received by the accused/petitioner directly or
indirectly. It is pertinent to note that, the defacto complainant paid the amount to the
company directly and received the products from the company. The prosecution has
not produced any document to show that, the petitioner had collected or utilised the
deposit, paid by the defacto complainant to the company. It is also relevant to note
that, nowhere in the First Information Statement/First Information Report, charge
sheet, it is mentioned that, the company worked under a binary system. There is no
evidence to show the involvement of the petitioner, in this crime. The petitioner is
unnecessarily indulged in this crime. The petitioner is not even having any
acquaintance with the defacto complainant, so far. The prosecution records does not
reveal the specific role played by the petitioner, in the above case. The Honourable
Supreme Court of India in Sharif Ahmed and Another v. State of Uttar Pradesh and
Another, reported in 2024 INSC 363 has held that, the role played by the accused in
crime should be separately and clearly mentioned in the charge regarding each of the
accused. It is pertinent to note that, nowhere in the First Information Statement/First
Information Report and charge sheet, there is not even a single whisper regarding the
involvement of the petitioner. No document produced by the defacto complainant to
connect the accused/petitioner with the offences alleged. The petitioner not

instigated, nor canvassed, nor collected any money from the defacto complainant.



3

The petitioner is neither a director of the companies involved in this case, nor
involved in any promotional activities of the companies. There is no single document
produced in the prosecution records, to show the involvement of the petitioner, in the
business of the company. The Honourable Supreme Court of India, in Vishnu Kumar
Shukla v. State of Uttar Pradesh, reported in 2023 KHC 1006 has held that, “an
application of judicial mind is necessary to determine whether a case has been made
out by the prosecution for proceeding with trial and it would not be necessary to
dwell into the pros and cons of the matter by examining the defence of the accused,
when an application for discharge is filed.” The Honourable Supreme Court of India,
in the above said case, further observed that, “It cannot be expected even at the initial
stage to accept all that the prosecution states as gospel truth even if it is opposed to
common sense or broad probabilities of the case- If a view gives rise to suspicion, as
opposed to grave suspicion, Court concerned is empowered to discharge the
accused.” It is settled principle of law that, no one should be punished for the offence
which is not committed by him. Hence, the protection provided under sections 227
and 239 Cr.P.C,, are essential provisions of law, for safeguarding a person from false
allegations. The purpose of sections 227 and 239 Cr.P.C,, is to ensure that, the court
should be satisfied that, the accusation is not frivolous and there is some material for
proceeding against the accused. The Honourable High Court of Kerala in Rajesh
Kumar J., v. Central Bureau of Investigation, Ekm and Another, reported in 2021
KHC 692 has held that, “At the stage of considering an application for discharge,
Court must proceed on the assumption that material which has been brought on
record by prosecution is true and evaluate material in order to determine whether the
facts emerging from the material, taken on their face value, disclose the existence of
the ingredients necessary to constitute the offence”. The prosecution records does not
reveal the involvement of the petitioner, in the offences alleged. Hence, seeks to

discharge the petitioner, in the above case.

3.  Objection was filed by the learned Assistant Public Prosecutor, as



follows:-

The averments in the petition, are factually incorrect and legally
unsustainable. The petition filed by the accused, is devoid of merit and hence liable to
be dismissed. There are sufficient ingredients to constitute the offences punishable
under sections 120B, 406, 420 r/w 34 of the Indian Penal Code and sections 4, 5, 6 of
the Prize Chits and Money Circulation (Banning) Act, 1978, against the accused/
petitioner. The accused/ petitioner are the business promoters of Nano Excel
Companies. It is revealed that, they had shares in accused nos.1 to 3 companies,
which clearly shows that, they had thorough knowledge about the functioning of
accused nos. 1 to 3 companies, at the time of registration itself. It is crystal clear from
the case diary and charge sheet that the accused/petitioner looted money from general
public, as promoters of Nano Excel Companies and it is revealed from the statements
of witnesses that, the accused had criminal intention from the very beginning to cheat
the public, by way of enrolling persons, and thus by making quick money. Accused
conducted the activities to promote the business of the company. The companies not
functioned as per the norms, objectives and guidelines mentioned in the Certificate of
Incorporation. Accused published misleading advertisements in the marketing of
Nano technology products and announced shares of Nano Power Corporation Limited
company through network marketing system. There is primafacie evidence against
the petitioner/accused and the documents produced, reveals the role of each
petitioner/accused, in the commission of offence. In Gold Quest International Pvt.
Ltd. and Another v. State of Tamilnadu 2003 O supreme (mad)627, it was held that,
the scheme must involve the enrollment of members, where the financial benefits
depend on the number of new members recruited. And the Honourable Court
emphasized that, the scheme should be evaluated as a whole considering both
promoters and members perspectives. The Supreme Court in State of West Bengal
and Others v. Swapankumar Guha, AIR 1982 SC 949, established that two conditions

must be satisfied for liability under the Prize Chits and Money Circulation Banning
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Scheme Act,1) The scheme must be for making quick or easy money, and 2). The
opportunity for such earnings must depend on the enrolement of member. Moreover,
at the time of framing of charge, the probative value of the materials on record,
cannot be gone into. There is primafacie case against the accused, as per the
prosecution records. Hence, seeks to accept the objection and dismiss the discharge

petition, filed by the accused/petitioner.

4.  Heard both sides.

5. CC 88/2016 on the file of this court, is a case based on the final
report filed by the Deputy Superintendent of Police, CBCID EOW-II, Kottayam,
against accused 15 in numbers, alleging offences punishable, under sections 120B,
406, 420 r/w 34 of the Indian Penal Code and sections 5, 6 of the Prize Chits and
Money Circulation Schemes (Banning) Act, 1978.

6. Case of the prosecution, is as follows:-

Accused no.s. 2 to 9, during the period from 2007 till 2011, with intend to
commit cheating, by conducting money circulation business, banned as per section 3
of The Prize Chits and Money Circulation Schemes (Banning) Act, 1978, in
furtherance of their common intention, and by committing criminal conspiracy, with
intend to cheat public, and to obtain wrongful gain, accused no. 2 as the Managing
Director, and accused nos. 3 to 9 as the Directors, formed accused no.1 company
named Nano Excel Corporation Limited Company on 26/02/2010 and created a
website with the help of Amandeep Singh (CW14), the Director of a software
company named Roots Infocom at Ludhiyana, Punjab and created a website for
network marketing and promoted illegal products and conducted illegal money
circulation business and appointed accused nos. 10 to 15 as promoters and sponsors

of the accused company and they worked as promoters of the above companies, being
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fully aware about the illegal business conducted by the accused company and
approached public with false promises and accused conducted promotion meetings
and through the website, and through brochures and advertisements, and through
classes, promoted the illegal business of money circulation scheme and by making
false promise of getting more income within a short span of time and also promising
income on members enrolling in the company, and also by promising amount, if
money deposited in the power package of Nano Excel Power Corporation, and also
by promising products, which the accused know to be that of low quality,
fraudulently and dishonestly induced CW1 K.J. Kurian to deliver Rs. 1,80,000/- on
17.01.2011, CW2 Leelamma Kurian to deliver Rs. 1,98,000/- on 17.01.2011, CW3
Shelji to deliver Rs. 52,000/- on 01.02.2011, CW4 P.J. George to deliver Rs. 52,000/-
on 01.02.2011 and CW5 T.V. Chacko to deliver Rs. 24,000/- on 19.01.2011, and
thereafter, neither gave profits as promised, nor returned the amount obtained and
thereby committed cheating on general public, including CW1 to CW5, and thereby
accused committed offences punishable under sections 120B, 406, 420 r/w 34 of the
Indian Penal Code and sections 5, 6 of the Prize Chits and Money Circulation

Schemes (Banning) Act, 1978.

7. The prosecution in this case was initiated by CW1/defacto complainant
K.J. Kurian, by preferring an First Information Statement, at Rajakkad Police Station

on 12/09/2011, alleging as follows:-

"af)oM  621006IAHIOM  HEM@  Aflglad  Heruasl @AM ag)M@ISo,
@Rejalee’0m C.N. MEO@M ag)MIBo Gol@AT MIGMI af)G®@ ag)am MO AN O @D
aléMo MeHHaN D@ BROQAYIL! HAIMBaHUMo @YQYAYIE! BENLIEMMYo AIEISBEORMT alO6TOT)
aflvoimilofle] ag@e0 Galdl@d 1,80,000/- @alQo, @0y eflenm £Hoyme0 Galdldd
1,98,000/- @al@o QDEEEIQGUWHo BHeniSlafla] Ol AlO@IMD QUM@IEM. 610D
ORHDGATI@ 26 UGHIT] EBAMI® GamMIQEd Muailyl @RAIeS GWIGOIT

GILQIMo §.21Q QUBH@IEM. XM MBBS anm©@ @osem. @lapyy@ RC alle>xnodlc
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oalg @REI6m. Mob: 9446136170 @oem. 6mXMo BIOIQo DEOSo BMAla] BRYUDAIEHE
@rgE®emm afls’ eals] @aavmem. 2008 goed SBI Life Insurance policy @lad
HBMN@ EENIMS] EEAMY @RoUIB® aBRMAO a)an MIRIDI@ af)MOO BIOYQYES Galdl@d
policy ag)Saflal’ @@ aleme @S] OMV® @ allwdme allSla] aifle GuoaHo
17.1.2011 o@loc oalleal 7:30 aemles ag)@e0 oRsmdldle)gss aflslad cuan’ eenuad)
@AMIIEMINSIa]e DIV @REJAIBeOM C.N. MEGO@M MW@o BTl MIGMI
DK@ ;A E0u@  elldlg’ Ay UDAIMETHMBO0  YeMmeaResqdl  allaudla)
MIBMIOSEHZISE] (@)dI0o REI HEMEBBREIT TIaN &0 aileinilcd @@m%@’] 0ePElo]la]
@RW® £NEHEAIW] Allg @RGIGE MIMEs AUMAIMo HHUWA GaOIBEWE CBBHW af)TBeo
@Qyd8o GENNEMMIMEM@ Me] AImaIMo All®e Qla] C@ORM. &SIO® Hlallmdelo
gaum 5,300/- @al (@JBI00 MITVeC@®IQo HAIMaUM AIElEBOAT alosm aflvolmSlafl.el
af)P60 Galdl@d 1,80,000/- @alQes 62108 (02108 Maud-3962-UBI 0d=8:0001 vod6)),
@0yQes 6aldlmd 1,98,000/- @al®o (ealss) maud -004702-UBI @dm&s2dd  vod6d)
17.1.2011 dlod exaileeal 7:30 aemles ag)ml@d allamoe 66 dha]Gl@ GUoato MIGMD af)@R©d
)M  MAIMOEHIMN @RAIA @O ERAMES OMNE Cal@EHSIGd MIMdo @RW.2|CUDAH
)86 HD6MBE GandWI@3 ®ATISEBO 26N, @RGSMEWo 6.2.2011-@ agM@e0 @aldlcd
49,275- @al@o B®XOYQOS Galdl@d 65,892/ @al®o MIGM af)K@ GHIBaGOUM
efldlga” mumaIm OB @lane 16 @RI @R .o &S@@]g@g@o, @O 6TIM 6NIISB
QeI Q6T ng)gmsﬂggg«mm". @OOIMEWHe  MSIOAUOD  BHMUMI ]
SHNABID@ Bl @IO@I@OIIW BOEUBER) aleMedd LIElEOM®IOHM @SB’ 61
eeruaml  conamme C.N.  mMEeo@m® MmMOG?IQo  GaIEMIT  eNITWe]SIM
WA HHBEMNW @G GandeM @REMA O2IQIO® BFlETMAIS] afOMQo BIOWQ Qo
SNl 216 BHINEIGl 8 BHWIEM. @S] aleMODIOM co6LWIW policy qudgladleag” gan’
DOTVEDI M 2BHEI@ @RW .o O@ORM a0 QllKdIMSlo]lsfl@Bm@e al€lsjlslepomoaden.
eIl c@®IamMo, C.N. MEO@M MIQ@o Cal®aN ag)iml@d mlmoo 1,80,000/- @alQo
@0yl@d Mmoo 1,98,000/- @al®o QEEE] GENDEMIVIQ0 HAIMAUMIQo ME] @ @IDIOD
eidleaenn’ aloeom aflvoimila]lal anebleosom cuato 1,15,167/- @al @]@%dmm%daﬂ.

el @b 2,62,833- @Bl oWl Moo @lad  Tlame  deniSla]la
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ng)gcmoﬂgggmam”. MoRAIMINAIe @IRIBGS Gabellmy ey mlome 8 k.m. &lese’

mOlrem”.

8. In the First Information Report, registered on 12/09/2011, the accused
arrayed are, 1. Benny, S/0. Thomas, Kunnel House, Chemmannur, Udumbanchola

Village, Idukki and, 2. C.N. Surendran Nair, Aluva.

9. After investigation, the Investigating Officer, Deputy Superintendent of
Police, CBCID EOW-II, Kottayam, filed final report, against accused 15 in numbers,
accused no.1 Nano Excel Enterprises Private Limited, represented by Harish Babu
Maddineni, accused no. 2 Harish Babu Madineni, accused no. 3 Patric Thomas,
accused no.4 Chinna Rao Swayamvarappu, accused no.5 Radha Sundhara Raja,
accused no.6 Prasanthu Sundar Rajah, accused no.7 P.P. Renga Reddy, accused no. 8
Meera Harish K., accused no. 9 Lagatapathy Sarath Babu @ Sarath, accused no.10
P.D. Lonappan, accused no.11 C.D. Tisserent, accused no.12 P.P. Francis, accused
no.13 S. Swami Nathan, accused no.14 Benny Thomas and accused no.15 C.M.
Surendran Nair, alleging offences punishable under sections 120B, 406, 420 r/w 34
IPC and sections 4, 5 and 6 of the Prize Chits and Money Circulation Schemes
(Banning) Act, 1978. In the final report, there are, 51 witnesses cited by the
Investigating Officer, and CW1 to CW5 are the persons, who are alleged to be
cheated by the accused.

10. It is true that, in the First Information Statement preferred by CW1
K.J. Kurian, he has not mentioned the name of petitioner. Along with the final report,
two statements u/s. 161 Cr.P.C. of CW1 K.J. Kurian are produced. The first statement
is dated 17/10/2011 and the second statement is dated 06/02/2015. In the first
statement u/s. 161 Cr.P.C. itself, CW1 has stated that, "@r@®mavdla] em>a@d 2011
RMOAE 2Mo @B RO SIMIEM Gamgelled alsf &miall msovile snfladlmmy’
XN alo®:so. @rMAles snidles Director Harish Babu Maddineni @o Patric

Thomas ©o &SX6® GORA @)Pea5d8MeIw P.D eanmq]m, C.D. Tisserent, all.all.
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@BV, qUHAIMILOM oMU OENIMI]  E®IDMIo, MYCOBMD MIVTo  BEOHE
OMRIDIWBID.  af)OD &HSIO®  @RMUECMIBo @RYSHBo @RANAIOS  alOEHSOTI@AD.
WQOCHLo (JERIBSLo ARSI IO BHAUD] MIGM  HSEHISE]  (JHOYSS
G@che%oeacfé BlGECTed 6.21QMVOENBT o Nano Excel Corporation Limited &l ecu@ad
issue 6.21Q)MEENB( Mo @YEM. HMIM BRMEMIIM (JERUWI e@ Hydroelectric power
project  agOQSO®  ©SERMMIM  @eallsecm  MAUMEAMODIT]  ag)floamd’
BolSlge6meMo, aleMo MlEdHalla] alI® aNEHOR afFODIG MICMI afFR@ alad
GBIB|G0UM HMUTIQHS HHNVA @GNS’ ©21Q6OaMo DD @nﬂﬂ@@@m)u%cswég’]m”
aloallo QemlY” alald @RERNS £.21QOaMe D HHANGEL) DEIGH: alld 6afIRE;lGDd
Ml @abElRJlEBMM alid 8@ QEIFM gan @ al Ala] QAlGHHBEMIE @R@IMHO @b
2IMVoC®IQo 50 AUBUETDTHS 2lEleaenamos, 1,80000/- @al@irem MIEHUqH6Me s ©d
@RQRDMVOTIMSSIMD b ©@AlOH oeﬂge)mcmo Jamls’ gam’ udato OB 10 @S]
OHOWEBIEjo LIEIEBOHAMo AIXTVeCG®IQe 5,400/~ @GBal AIEHBOOMMe B6OEO WWOCHE
(@JG2OE3 Lo adldlearslcd cmocmaaﬂ_gd. 5,000/-, 6,000/-, 12,000/-, 18,000/-, 18,000/,
af)MIEBROMQSS OdrdhWd @M MIEBUANHNM @RAUID BRAUNIOA|ST.  DDOEHESIOD
MEM)  OSEHISE] (B0 B WD @Y QANERME®BI  WoloEIM
BOINJBIGOIW VoD AUBRSISG0 af)Mo YW (Jott®@ WBROTloy M@CIODAV0, 0BT’

@OQIHE  DEMRIHIOQMoo  MEIMIG  elélosanamoo 2o ®RAIG  alOsO. @RI

MOoMIABIBRMN® G5B af)MBs BmUMIBIEE allvod e G@AVI”.

11. Hence, as per the final report, a primafacie case is made out against

the accused/petitioner Swaminathan.

12. Tt is settled position of law that, at the stage of hearing on charges, the
entire evidence produced by the prosecution is to be believed. In case, no offence is
made out, then only, accused can be discharged. Truthfulness, sufficiency and
acceptability of the material produced can be done only at the stage of trial. At the
stage of framing charges, the Court has to satisfy, whether a primafacie case is made

out against the accused, or not.
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13. As stated above, in this case, as per the prosecution records, a strong
primafacie case is made out against the accused no.13/petitioner. Hence, after
considering the police report, and documents sent along with the police report, under
section 173 Cr.P.C., and after hearing both sides, I am of the finding that, there is
sufficient ground for proceeding against the accused no.13/petitioner, for the offences

alleged in the prosecution case.

14. Hence, this discharge petition filed by accused no.13, stands

dismissed.

(Dictated to the Confidential Assistant, typed by her directly to the computer,
corrected and pronounced by me in the open court this, the 31% day of October,
2025.)

Sd/-
Additional Chief Judicial Magistrate,
Thrissur.



