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IN THE COURT OF SPECIAL ADDITIONAL CHIEF JUDICIAL
MAGISTRATE, THRISSUR.
Present: Smt. Alpha Mamai K., Additional Chief Judicial Magistrate.
Dated, this the 20™ day of August, 2025.

CMP : 4450/2024 in CC 45/2016

(Cr. No. 1834/2011 of Thrissur Town West Police Station)
(CBCID Cr. 4/CR/EOW II/’KTM/12)

Petitioner/Accused : Bijesh, S/o. Sreedharan, Vaderiyattil
no. 19. House, Mundur, Avanur Village,
Kaiparambu.

(By Advocate. Sri. Pramod K.)

Respondent/ State represented by the Deputy
Complainant Superintendent of Police, CBCID EOW
II, Ernakulam Sub Unit.

(Crime no.1834/2011 of Thrissur Town
West Police Station).

(CBCID Cr. 4/CR/EOW II/KTM/12)
(By Smt. Dhannu Gireesh, Assistant

Public Prosecutor, Court of Additional
Chief Judicial Magistrate, Thrissur)

Petition : U/s.239 Cr.P.C.
Order : Allowed.
ORDER

This is a petition filed u/s. 239 Cr.P.C., by the accused no.19, in CC 45/2016,

on the file of this court, seeking discharge, in the case.
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2. Petition averments are, as follows:
Petitioner is the accused no.19, in the above case. The offences alleged are under
sections 120(b), 406, 420 r/w 34 IPC and sections 4, 5, 6 of the Prize Chits and
Money Circulation (Banning) Act, 1978. The petitioner/accused no.19 has nothing to
do with the deposit, made by the defacto complainant and deposits taken by the
company and the other accused. The petitioner was not even arrayed as an accused, in
the First Information Report. It is clear from the charge sheet that, no deposit
received by the accused/petitioner directly or indirectly. It is pertinent to note that, the
defacto complainant paid the amount to the company directly and received the
products from the company. The prosecution has not produced any document to show
that, the petitioner had collected or utilised the deposit, paid by the defacto
complainant to the company. It is also relevant to note that, nowhere in the First
Information Statement/First Information Report, charge sheet, it is mentioned that,
the company worked under a binary system. There is no evidence to show the
involvement of the petitioner, in this crime. The petitioner is unnecessarily indulged
in this crime. The petitioner is not even having any acquaintance with the defacto
complainant, so far. The prosecution records does not reveal the specific role played
by the petitioner, in the above case. The Honourable Supreme Court of India in Sharif
Ahmed and Another v. State of Uttar Pradesh and Another, reported in 2024 INSC
363 has held that, the role played by the accused in crime should be separately and
clearly mentioned in the charge regarding each of the accused. It is pertinent to note
that, nowhere in the First Information Statement/First Information Report and charge
sheet, there is not even a single whisper regarding the involvement of the petitioner.
No document produced by the defacto complainant to connect the accused/petitioner
with the offences alleged. The petitioner not instigated, nor canvassed, nor collected
any money from the defacto complainant. The petitioner is neither a director of the
companies involved in this case, nor involved in any promotional activities of the

companies. There is no single document produced in the prosecution records, to show
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the involvement of the petitioner, in the business of the company. The Honourable
Supreme Court of India, in Vishnu Kumar Shukla v. State of Uttar Pradesh, reported
in 2023 KHC 1006 has held that, “an application of judicial mind is necessary to
determine whether a case has been made out by the prosecution for proceeding with
trial and it would not be necessary to dwell into the pros and cons of the matter by
examining the defence of the accused, when an application for discharge is filed.”
The Honourable Supreme Court of India, in the abovesaid case, further observed that,
“It cannot be expected even at the initial stage to accept all that the prosecution states
as gospel truth even if it is opposed to common sense or broad probabilities of the
case- If a view gives rise to suspicion, as opposed to grave suspicion, Court
concerned is empowered to discharge the accused.” It is settled principle of law that,
no one should be punished for the offence which is not committed by him. Hence, the
protection provided under sections 227 and 239 Cr.P.C., are essential provisions of
law, for safeguarding a person from false allegations. The purpose of sections 227
and 239 Cr.P.C., is to ensure that, the court should be satisfied that, the accusation is
not frivolous and there is some material for proceeding against the accused. The
Honourable High Court of Kerala in Rajesh Kumar J.,, v. Central Bureau of
Investigation, Ekm and Another, reported in 2021 KHC 692 has held that, “At the
stage of considering an application for discharge, Court must proceed on the
assumption that material which has been brought on record by prosecution is true and
evaluate material in order to determine whether the facts emerging from the material,
taken on their face value, disclose the existence of the ingredients necessary to
constitute the offence”. The prosecution records does not reveal the involvement of
the petitioner, in the offences alleged. Hence, seeks to discharge the petitioner, in the

above case.

3. Objection was filed by the learned Assistant Public Prosecutor, as follows:-

The averments in the petition, are factually incorrect and legally unsustainable. The
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petition filed by the accused, is devoid of merit and hence liable to be dismissed.
There are sufficient ingredients to constitute the offences punishable under sections
120(b), 406, 420 r/w 34 IPC and sections 4, 5, 6 of the Prize Chits and Money
Circulation (Banning) Act, 1978, against the accused/petitioner. The accused/
petitioner is a business promoter of Nano Excel Companies. It is revealed that, he had
shares in accused nos.1 to 3 companies, which clearly shows that, he had a thorough
knowledge about the functioning of accused nos. 1 to 3 companies, at the time of
registration itself. It is crystal clear from the case diary and charge sheet that the
accused/petitioner looted money from general public, as promoters of Nano Excel
Companies and it is revealed from the statements of witnesses that, the accused had
criminal intention from the very beginning to cheat the public, by way of enrolling
persons, and thus by making quick money. Accused conducted the activities to
promote the business of the company. The companies not functioned as per the
norms, objectives and guidelines mentioned in the Certificate of Incorporation.
Accused published misleading advertisements in the marketing of Nano technology
products and announced shares of Nano Power Corporation Limited company
through network marketing system. There is primafacie evidence against the
petitioner/accused and the documents produced, reveals the role of each
petitioner/accused, in the commission of offence. In Gold Quest International Pvt.
Ltd. and Another v. State of Tamilnadu 2003 O supreme (mad)627, it was held that,
the scheme must involve the enrollment of members, where the financial benefits
depend on the number of new members recruited. And the Honourable Court
emphasized that, the scheme should be evaluated as a whole considering both
promoters and members perspectives. The Supreme Court in State of West Bengal
and Others v. Swapankumar Guha, AIR 1982 SC 949, established that two conditions
must be satisfied for liability under the Prize Chits and Money Circulation Banning
Scheme Act,1) The scheme must be for making quick or easy money, and 2). The

opportunity for such earnings must depend on the enrolement of member. Moreover,
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at the time of framing of charge, the probative value of the materials on record,
cannot be gone into. There is primafacie case against the accused, as per the
prosecution records. Hence, seeks to accept the objection and dismiss the discharge

petition, filed by the accused/petitioner.

4. Heard both sides.

5. CC 45/2016 on the file of this court, is a case based on the final report filed
by the Deputy Superintendent of Police, CBCID EOW II, Ernakulam Sub Unit,
against accused 22 in numbers, alleging offences punishable, under sections 120-B,
406, 420 r/w 34 IPC, sections 4, 5, 6 of the Prize Chits and Money Circulation
Schemes (Banning) Act, 1978.

6. Case of the prosecution, is as follows:-
Accused with intend to commit cheating, by conducting money circulation business,
banned as per section 3 of The Prize Chits and Money Circulation Scheme (Banning)
Act 1978, from 2007 till 2011, in furtherance of their common intention, and by
committing criminal conspiracy, with intend to cheat public, and to obtain wrongful
gain, accused nos.4 to 6, formed accused no.1 company on 12/07/2007 and thereafter,
accused nos. 5 to 10nfrmed accused no.2 company on 01/01/2010 an changed its
name to Nano Excel Corporation Limited on 26/01/2010 and accused nos. 4 to 13
formed accused no.3 company and created a website with the help of CW9
Amandeep Singh, the director of the software company named Roots Infocom at
Ludhiyana, Punjab and conducted multilevel marketing business through website,
and through the website, and through brochures and advertisements, and through
classes conducted by accused nos. 14 to 22, promoted the illegal business of money
circulation scheme and by making false promise of returning ten times more amount

within a short span of time and also promising income on members enrolling in the
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company, and also by promising amount, if money deposited in the power package of
Nano Excel Power Corporation, and also by promising products, which the accused
know to be that of low quality, fraudulently and dishonestly induced CW1 Lalu K.O.,
to deliver Rs.3,00,000/- on 12/03/2010, CW2 Joicy Lalu to deliver Rs. 12,000/-, CW3
Sinto P. Antony to deliver Rs.12,000/- and thereby altogether obtained a total amount
of Rs. 3,24,000/- from CW1 to CW3 and thereafter, neither gave profits as promised,
nor returned the amount obtained and thereby committed cheating on general public,
including CW1 to CW3, and thereby accused committed offences punishable u/s.
120-B, 406, 420 r/w 34 IPC and sections 4, 5, 6 of the Prize Chits and Money
Circulation (Banning) Act, 1978.

7. The prosecution in this case was initiated by CW1/defacto complainant Lalu
K.O., by preferring a complaint u/s. 190(1)(a) Cr.P.C., before the Honourable Chief
Judicial Magistrate Court, Thrissur, against accused 12 in numbers, accused no.1l
Nano Excel Corporation Limited, represented by Managing Director and Chief
Executive Officer, Harish Babu Madineni, accused no.2 Harish Babu Madineni,
accused no.3. Patric Thomas, accused no.4 S.U. Chinna Rao, accused no.5 P.P.
Rengareddy, accused no.6 K. Meera Harish, accused no.7 Radha Raja, accused no.8
Sundar Raja Prasanth, accused no.9 Karthikeyan, accused no. 10 P.D. Lonappan,
accused no.11 Suresh and accused no.12 Reneesh, on 18/11/2011, alleging offences
punishable under sections 418, 420 r/w 34 IPC and section 6 of the Prize Chits and
Money Circulation Schemes (Banning) Act, 1978.

8. The said complaint was forwarded to the Station House Officer, Thrissur
Town West Police Station, u/s. 156 (3) Cr.P.C., for registration of First Information
Report and accordingly the First Information Report in this crime, crime no.

1834/2011 of Thrissur Town West Police Station, was registered on 01/12/2011.
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9. After investigation, the Investigating Officer, Deputy Superintendent of
Police, CBCID EOW II, Ernakulam Sub Unit, filed final report, against accused 22 in
numbers, accused no.1 Nano Excel Enterprises Private Limited, represented by
Harish Babu Madineni, accused no. 2 Nano Excel Power Corporation Limited/Nano
Excel Corporation Limited, represented by Harish Babu Madineni, accused no. 3
Nano Power Corporation Limited, represented by Harish Babu Madineni, accused
no.4 Harish Babu Madineni, accused no.5 S.V.Chinna Rao Swayamvarapu, accused
no.6 Patric Thomas, accused no. 7 Radha Sundara Rajah, accused no.8 P.P.
Rengareddy, accused no.9 Meera Harish K., accused no.10 Prasanth Sundar Rajah,
accused no.11 Kumari Rajah, accused no.12 Sarath Babu Lagatapati @Sarath,
accused no.13 Chedella Subhashini, accused no.14 Muhammed Asharaf, accused
no.15 Lonappan, accused no.16 Pramodkumar, accused no.17 Jayan P.G., accused
no.18 Shabeer, accused no.19 Bijesh, acused no.20 C.V. Anilkumar, accused no.21
Sajeev Karun and accused no.22 Sajeev Raj, alleging offences punishable under
sections 120B, 406, 420 r/w 34 IPC and sections 4, 5 and 6 of the Prize Chits and
Money Circulation Schemes (Banning) Act, 1978. In the final report there are, 44
witnesses cited by the Investigating Officer, and CW1 to CW3 are the persons, who

are alleged to be cheated by the accused.

10. Hence, in the complaint preferred by CW1/defacto complainant Lalu K.O.,
this petitioner/accused no.19 Bijesh, was not arrayed as the accused. It is to be noted
that, the complaint preferred by CW1 George Paul, is not a spontaneous First
Information Statement, preferred by an aggrieved or a victim or an informant. The
complaint preferred by CW1 Lalu K.O., is a complaint, filed after much deliberations
with the help of a lawyer and in such complaint CW1/defacto complainant Lalu K.O.,
the alleged victim of cheating, is expected to mention the name of each and every
person, who had played a specific role in cheating him. Hence, if this

petitioner/accused no.19, had played any role in cheating him, or in obtaining money
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from him, on behalf of the company, definitely the name of petitioner/accused no.19
would have been mentioned by CW1/defacto complainant Lalu K.O., in the

complaint preferred by him in court.

11. In the complaint, all the allegations are stated against the accused mentioned
in the complaint and it is specifically stated in paragraph no:2 of the complaint that,
"B8aMI0 i@ MO IMOBING MIEGMI HSEHIBZ D@ |MEBUS HMPAIBLH” 1IBBHGlow)
sl emalg” m086Hq” 6210 QRM@IMsSs aﬁ(rgkm“qggéoaﬂqﬂo MIEMI D@ |MMEBBGo N0
alo®l quNdaiMo ®SERAN MICMI  aldld au”mogoeélm’g OaHWQDHUI MNBIHIHAM00
@ERMWOIVWHNIOM  YSARAN MVl afoDId:80S omg  AIdHs ©a10lm  milavlmay’
alemIa MleoHailsjo @G®@ AImROMo (passive income) OMRIGHIGAMMO o lO@I03
800mIG0ls  BRMWIVENIOM  AllwIVlajlaj@”  alE:00006M  GRMWIWEHIOM
afo@lages  milcflmailad  alemo  Mleatalosm@lm”  MSOIV®.  @&:SIO®
@RYHBUMHNIW  B0IF2UNDTD  MIIECEHIAH FBAEHNBo MAINAMM ald®IBHUB aloamw”
allwwaimSlaflaflammmos’” It is further stated in the paragraph no.3 of the complaint
that, "aiO@IHWB IDONIWOEBWY  AIFlQo  HMIMIYHS  elepjeRIRIUd A1l
al©21006Mo  MSOMIQo  ald@l:Wd  emaly’ MsomIY  GaliPINIRHW  AIslQo,
www.nanoexcel.net ogan eaNiHEMY” Ao, EPMVIVWENICOM  EMAlT & 6N’
MVoVIAla)” ailugtimila{lafoem” GRMIVEHICOM ai@l®:8es eMgaIBeHs” milalmaylos

G230, al®HUd T3 ele) DMBMIUEIN DB _dHENMIQINBH e)m)g@o"lgp, MoaVlemo

Ga00geilejo Qe M0LiSlyly) 2MalR@INIWl®:ge M0G0 AVIAYE:0ClD: ENDISHUD

A IDBHSO® Program &slo o 10HHSHs8HQo @RAINNS 0alaf B8IMIo a i@l qundalhoBIm”

calnsl 2 @3 12 &S0 o I3 ERMWIVHNIEOM EMAIS” HheNE” BRM WIVWAHIOM

BaN% o™l VN INODIG  ASHBANa I MaHSAIHIETHEeIane oJ“(b@%e;g;ue)s

milaflnadled  @218amo@8  af00je  H:0600m@° o lOBleslo@slele  &S®@  alemo

eiclassomnanoe Sl mﬂcm"lmm’lco% @RM WIVAHNINA}_CMAIS’ mﬂmﬂmq}g” msomloleinelslod

Go 1DE]0 @Ra I0;HI0 aleMo 21cle8300010 @RM WIVHNIVOM a 1o’

ailwainila lajl3anm®oe  0WBIMe saigflmanoadem.” It is further stated in the
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paragraph no.4 of the complaint that, "@ai©3000 GRMWIVWHHIOM Oag).all. MMIA
165750, 165745, 165742, 165735, 165730, 165724, 165717, 165709, 165706,
165702, 165699, 165697, 165690, 165776, 165841, 165838, 165836, 165834,
165832, 165807, 165806, 165798, 165791, 165784, 165780 agyavl mmiQeglenwl
12,000/- @a1 ailmo emoomo 3,00,000/- @Galo, 2500 Slwinng 00w ¢z0 Ul ene)
af)MAIB &ag).alll. mmid 165677, 165683 agaml mmiqaégleindl 12,000/- @ai allmo
24,000/~ @1, Myagomo@ miladend @ryademl ail. agamaid 147558, 165671 agam
mnIQdglendl 12,000/~ @Gal@o af@] qundalMm@Blong MIEmMI alald ealozZalond
DaUOlM” caenElQo Haidowde” alayglmitggdatla i’ camElo aid@laundaimamlond
DRA SHOMeM],  0dWIE3  BRWEIMIWB  ajE@alaIBODlajlaan”  8dadlaiios

©21MISBB8D0 2 IEOHU ERMWIVWEHIEBIE BlaWo Moa D HOGIGIVIgEsmo GR®AIS]

600@3Q] & elmilas acmoomﬂggg@om)”. Moa i DO QIM TVADo alQI@ ©a iR
93  Mdglallengo  MIEMO  2@Wa|ME@BZo  MG@WHPAM”  alO@IH0d  010EIMo

©21QISBB@REM”. aflaIMI@ afE@IHUY @RaiD::000 aidAIGOMI sjlsleicnom@adem.”

12. Hence, all the allegations of fraudulent inducement, obtaining money,
cheating etc., are alleged against the accused stated in the complaint, by CW1/defacto
complainant. As stated above, this petitioner was not arrayed as accused in the
complaint preferred by CW1/ defacto complainant and CW1 has not made a whisper
about this petitioner/accused no.19, in the complaint filed by him. CW1 has no case
that, he even knows this accused no.19/petitioner, in the complaint preferred by him.
It is to be noted that, since the complaint filed almost immediately after CW1 realised
the cheating, if the petitioner/accused no.19, had played a role in cheating him or his
wife Joicy Lalu (CW2) on behalf of the accused companies, he should have definitely

mentioned the name of the petitioner, in the complaint preferred by him.

13. In the final report, CW1 to CW3, are alleged to be the victims of cheating
involved in this case. In the statement u/s. 161 Cr.P.C. of CW1 to CW3, it is stated

that, in the classes and programmes conducted by the company, top level promoters
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of the company including this petitioner had explained about the benefits that will be

received on joining in the accused company.

14. As stated above, CW1/defacto complainant has no case in his complaint filed
in court that, this petitioner Bijesh, was also present in the class participated by him at
Lulu International Convention Centre and Casino Hotel. In the statement u/s. 161
Cr.P.C., of CWI1, he has not stated any reason for not mentioning the name of this
petitioner, in the complaint filed by him. Moreover, in the statements u/s. 161 Cr.P.C.
of CW1 to CW3, except making a vague averment that, this petitioner also took part
in the classes conducted by the accused company, no specific role is alleged against
the petitioner, by CW1 to CW3. They have no specific case that, this petitioner/
accused, dishonestly and fraudulently induced them in person and on the basis of the

said inducement, they deposited money in the accused companies.

15. In Vijukumar R. v. State of Kerala, reported in 2024 ICO 634, the
Honourable High Court of Kerala, held as follows:-

“9. S.239 envisages a careful and objective consideration of the question whether the
charge against the accused is groundless or whether there is ground for presuming
that he has committed an offence. What S.239 prescribes is not, therefore, an empty
or routine formality. It is a valuable provision to the advantage of the accused, and its
breach is not permissible under the law. But if the Judge, upon considering the
record, including the examination, if any, and the hearing, is of the opinion that there
is "ground for presuming"” that the accused has committed the offence triable under
the chapter, he is required by S.240 to frame in writing a charge against the accused.
The order for the framing of the charge is of a far - reaching nature and it amounts to
a decision that the accused is not entitled to discharge.

10. At the stage of framing charges even a very strong suspicion founded upon

materials before the Special Judge, which leads him to form presumptive opinion as
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to the existence of the factual ingredients constituting the offences alleged, may
justify the framing of charges. In Niranjan Singh Karam Singh Punjabi v. Jitendra
Bhimraj Bijjaya and Others (1990 (4) SCC 76 :: 1990 ICO 3711) the Apex Court held
thus: -

"From the above discussion it seems well settled that at the S.227-228 stage the court
is required to evaluate the material and documents on record with a view to finding
out if the facts emerging therefrom taken at their face value disclose the existence of
all the ingredients constituting the alleged offence. The court may for this limited
purpose sift the evidence as it cannot be expected even at the initial stage to accept all
that the prosecution states as gospel truth even if it is opposed to common sense or
the broad probabilities of the case.

25. While considering the application seeking discharge of an accused on the ground
that there are no materials to presume the guilt of the accused, the Court has bounden
duty to apply its judicial mind to the available materials. It is profitable to extract the
observation of the Supreme Court in V.C.Shukla v. State through CBI (1980 SCC
(Cri) 695 :: 1979 ICO 223). In V.C.Shukla, the Apex Court held thus: —

"8.There can be no doubt that the stage of framing of the charges is an
important stage and the court before framing the charge has to apply its mind
judicially to the evidence or the material placed before it in order to make up its
mind whether there are sufficient grounds for proceeding against the
accused......... We may, however, point out that we are in complete agreement
with the principle, involved in the cases discussed above, that an order framing
charges against an accused undoubtedly decides an important aspect of the trial
and it is the duty of the court to apply its judicial mind to the materials and
come to a clear conclusion that a prima facie case has been made out on the

basis of which it would be justified in framing charges."

16. In Pushpendra Kumar Sinha v. State of Jharkhand, reported in 2022
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ICO 1492, the Honourable Supreme Court of India, held that, “18. It is a well
settled law that at the time of framing of the charges, the probative value of the
material on record cannot be gone into but before framing of charge the Court
must apply it's judicial mind on the material placed on record and must be
satisfied that the commission of offence by the Accused was possible. Indeed, the
Court has limited scope of enquiry and has to see whether any prima-facie case
against the Accused is made out or not. At the same time, the Court is also not
expected to mirror the prosecution story, but to consider the broad probabilities
of the case, weight of prima-facie evidence, documents produced and any basic

infirmities etc.”

17. According to the prosecution case, this accused/petitioner is termed as the
business promoter of accused nos. 1 to 3 companies. Hence, it is the admitted case of
the prosecution that, this petitioner/accused does not hold any official position in any
of the accused companies, accused no.1 company Nano Excel Enterprises Private
Limited, or accused no. 2 company Nano Excel Power Corporation Limited/Nano
Excel Corporation Limited or accused no. 3 company Nano Power Corporation
Limited. Even as per the prosecution, this petitioner/accused, is not the director, nor
shareholder, nor holding any recognised official position in the company, as per the
companies act, in the accused nos. 1 to 3 companies. The allegation in the charge

against accused nos. 14 to 22 are, “@Jwim enflniimay’ ©@re2532061@d 6als 14 @
22 0160 (QJOBHem ¢a1dmm Bauweenalm msorl ” There is no single document

produced on the prosecution side to show, atleast primafacie that, this
petitioner/accused no.19, was officially appointed as the business promoter, of any of
the accused companies. There is no single document revealed as per the prosecution
records, to show atleast primafacie that, this petitioner/accused no.19 was appointed
as the business promoter, for promoting the business of accused nos. 1 to 3

companies.
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18. The term promoter is defined in Rule 2(d) of the Prize Chits and Money

Circulation Schemes (Banned) Kerala Rules, 1979, as follows:-

“Promoter” means a person conducting a prize chit or money circulation scheme
at the commencement of the Act and desiring to constitute such chit or scheme
pursuant to sub section(1), Sec. 12 for winding up business relating to such chit or

scheme.

19. In this case, there is no single document produced along with the prosecution
records to show atleast primafacie that, this accused/petitioner was the promoter,
conducting money circulation scheme on behalf of the accused nos. 1 to 3 companies,

as defined under Rule 2(d) of the Prize Chits and Money Circulation Schemes
(Banning) Kerala Rules, 1979.

20. Section 2(69) of the Companies Act also defines the term promoter. As per
section 2(69) of the Companies Act 2013, “Promoter” means a person (a) who has
been named as such in a prospectus or is identified by the company in the annual
return referred to in Sec. 92; or (b) who has control over the affairs of the company
directly or indirectly whether as a share holder, director or otherwise, or (c) in
accordance with the whose advice, the directions or instructions the board of directors
of the company is accustomed to act: provided that nothing in sub clause (c) shall

apply to a person who is acting merely in a professional capacity.”

21. The annual return filed by the accused nos. 1 to 3 companies during the
relevant period, as provided u/s. 92 of the Companies Act, 2013, is not produced
along with the prosecution records. The prosecution records does not reveal that, this
petitioner/accused no.19 was person named as promoter in the prospectus of accused

nos. 1 to 3 companies or identified as promoter by the accused nos. 1 to 3 companies
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in the annual return referred to in section 92 or that this petitioner, was a person who
was having control over the affairs of the company, directly or indirectly or that, on
whose advice, the Board of the Directors of the company is accustomed to act.
Hence, even as per the prosecution records, this accused/petitioner is not promoter,
either as per the Prize Chits and Money Circulation Schemes (Banning) Kerala Rules,

or as per the Companies Act, 2013.

22. Very recently, the Honourable High Court of Kerala, in Vinode V. Luka v.
State of Kerala, reported in 2025 KHC OnLine 1695, in a similar case under the
Prize Chits and Money Circulation Schemes (Banning) Act, 1978, held as follows:-

“5. Admittedly, the petitioner was working as Manager in the establishment by
name 'LIS' which was run by the first accused as Managing Trustee and accused
nos.2 and 3 as the partners. The fourth accused is stated to be the Chairman of the
above establishment, and the 8th accused, the partner of a sister concern of that
partnership firm. It is pertinent to note that, apart from a general and superficial
allegation that the employees at the office of the establishment by name 'LIS' had
also compelled the depositors to invest in the financial business being conducted by
the above firm, there is absolutely no specific indictment as against the petitioner
herein. There is no case for any of the depositors that the petitioner herein was
entrusted with any amount, or that the petitioner herein had collected any amount
from the depositors after fraudulently and dishonestly inducing them to believe that
their amounts would be doubled, if they are making investments in the firm
conducted by accused Nos.1 to 3. Going by the provisions contained in S.6 of the
Prize Chits and Money Circulation (Banning) Act, 1978, if an employee of a firm or
other association of individuals has to be held liable for the offence committed by the
firm, it has to be shown that he was in - charge of, and was responsible to the firm for
the conduct of business of such firm. It is further provided thereunder that if a

Manager, Secretary or other Officer of any such company or firm has to be attributed
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personally with the criminal liability in respect of the offence committed by such firm,
it has to be shown that such offence was committed with the consent or connivance
of, or is attributable to any neglect on the part of such Manager, Secretary or officer,
as the case may be.

7. It is clear from the aforesaid provision of law that if a person has to be held liable
for an offence committed by a company, firm or other association of individuals, it is
the incumbent responsibility of the prosecution to establish that such person was in
charge of, and responsible to the conduct of business of such company, firm or
association of individuals. Likewise, it is clear from sub Section (2) of S.6 stated
above that, if an Officer, Secretary or Manager of a company, firm or association of
individuals has to be held personally liable for the offence committed by such
association or firm, the prosecution has to establish that such offence was committed
with the consent or connivance of, or it is attributable to, any neglect on the part of
such Secretary, Manager or other officer of that firm. As far as the present case is
concerned, there is absolutely nothing on record to show that the offence involved
was committed with the consent or connivance of the petitioner, or that it is
attributable to any neglect on the part of the petitioner. So also, there is nothing
brought out from the final report and other records relied on by the prosecution that
the petitioner, in his capacity as Manager, was in charge of, and responsible to the
company and the conduct of business of the company. In that view of the matter, it
has to be stated that the offence alleged in these cases, against the petitioner, are not
brought out from the final report and other records relied on by the prosecution.
Therefore, the request in these petitions to quash the proceedings against the

petitioner in the aforesaid cases, is perfectly justifiable."

23. In this case also, there is absolutely no specific indictment, as against the
petitioner herein. There is no case for the prosecution that, the petitioner was

entrusted with any amount, or that, the petitioner had collected any amount from the
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depositors, after fraudulently and dishonestly inducing them to believe that, the
money deposited by them would be doubled, if they are making investment in the
accused companies. There is no material even, primafacie as per the prosecution
records to prove that, petitioner was in charge of and was responsible to the conduct
of the business of accused companies. There is no material revealed as per the
prosecution records, to show atleast primafacie that, the offences alleged were
committed with the consent or connivance of or is attributable to any neglect on the
part of petitioner. None of the official documents of the company, shows any
connection, between the petitioner and the accused nos.1 to 3 companies. Even the
persons, who are alleged to be cheated, have not made any specific allegations, about
the involvement of this petitioner in the transactions with them, on behalf of the
accused nos.1 to 3 companies. There is no material even primafacie, revealed as per
the prosecution records, to frame charge against the petitioner, for the offences

alleged in the case.

24. Hence, after considering the police report and the documents sent along
with the police report, under section 173 Cr.P.C., and after hearing both sides, I am of
the view that, there is no sufficient ground for proceeding against the accused no.19
/petitioner, for the offences alleged in the case. Hence, petition allowed and accused

no.19/petitioner is discharged for the offences alleged against him, in the above case.

25. Hence, petition allowed.

( Dictated to the Confidential Assistant, typed by her directly to the computer,
corrected and pronounced by me in the open court this, the 20" day of August, 2025)

Additional Chief Judicial Magistrate,
Thrissur.



