IN THE COURT OF THE DISTRICT MUNSIF, KUMARAPALAYAM
Present: Selvi. T. Naveena, B.Com. LL.B. (Hons.),

District Munsif,
Kumarapalayam.

Friday, the 31* day of July 2026

0O.S. No: 52/2020
(0.S.N0.312/2015, PDM Tiruchengode)
CNR.NO.TNNM150001562020
1. Pappathi (@) Valliyammal

2. Vijaya
3. Sumathi
4. Keerthiraj
5. Minor Jayaprakash
*(Minor Jayaprakash
by next friend guardian,
mother 3" Plaintiff Sumathi) Plaintiffs
/VS/
1. Natrayan (@ Nachimuthu
2. Kandasamy
3. Kolandayee
4. Sakunthala Defendants
This suit had been taken on file on 13.10.2015 before the District Munsif

Court, Tiruchengode as O.S No: 312/2015 and later transferred to this court on
18.07.2020 and taken on file as O.S. N0:52/2020. This suit came up for final
hearing on 30.07.2026 before this court in the presence of Advocate Thiru. V. S.

Sivasubramanian, Counsel for the plaintiffs and Advocate Thiru. A.



Kailassanathan, Counsel for the defendants and upon perusal records and hearing
both side arguments, this court doth delivers the following:

JUDGMENT

The suit has been filed seeking passing of preliminary decree for Partition

and allotment of 1/3 share in the suit properties along with pathway and for costs.

1. THE GIST OF THE PLAINT FILED BY THE PLAINTIFF IS AS
FOLLOWS:

1.1. The suit properties is the ancestral joint family property of the
plaintiffs and the defendants. The husband of the 1* plaintiff named Arjunan and
the husband of the 3™ defendant Kumarasamy and the 1* defendant are the sons
of the Late.Subbanna Gounder, who had died intestate in 1990. The said
Kumarasamy had died prior. The 1* plaintiff is the wife, the 2™ plaintiff is the
daughter, the 3™ plaintiff is the daughter-in-law and the 4™ and 5" plaintiffs are
the grandsons of the said Arjunan. The son of the 1% plaintiff and the father of the
plaintiffs 4 and 5 named Rajendran had died on 05.03.2006. According to the
Hindu Succession Act, the plaintiff is entitled to 1/3 shares, the defendants 1 and
2 are entitled to 1/3 shares and the defendants 3 and 4 are entitled to 1/3 shares in

the suit properties and the same is in joint possession without any partition.

1.2. The defendants 2 to 4 had filed a suit in O.S.No0:294/2007 against

the plaintiffs 1 to 3 and another third party to the suit for declaration that the suit



properties belongs to them and for consequential permanent injunction. The
defendants have falsely pleaded in the said suit in O.S.N0:294/2007 that the said
Subbanna Gounder, the father-in-law of the 1* plaintiff herein, had executed a
registered Will dated 10.07.1989 regarding the suit properties in favour of the 1*
defendant and his brother Late.Kumarasamy and that based on the same, the 1*
defendant had executed a Settlement deed dated 18.05.2007 in favour of the 2™
defendant in respect of a part of the suit properties and that the said
Late.Kumarasamy had executed settled half of the suit properties in favour of the

4" defendant on 18.05.2007.

1.3. The plaintiffs 1 to 3 had defended the suit by filing their written
statement. After the 2™ defendant, who had deposed as PW1 in the said suit, was
cross examined, the defendants had filed a petition to examine the son of the
attesting witness to the said forged Will, since he had died and since he had not
appeared before the court upon receiving summons and since the counsel of the
defendants herein had reported to have received no instructions in
0.S.No0:294/2007, the said suit has been dismissed for default. After the dismissal
of the said suit, on 01.07.2015, the 1* plaintiff had approached the defendants and
requested them for partition of the suit properties but the defendants herein had

denied the same. The joint possession of the 1/3 share of the plaintiffs along with



the defendant is not possible and thus, the plaintiffs have filed the present suit

seeking partition and separate possession.

2. THE GIST OF THE WRITTEN STATEMENT FILED BY
DEFENDANTS IS AS FOLLOWS:

2.1. The defendants denied all the allegations made by the plaintiffs
except those specifically admitted as true. This suit, without a relief of
Declaration that the plaintiffs are entitled to equal moiety 1/3 share in the suit
properties, is not maintainable in view of the admission made by the plaintiffs by
way of concrete pleadings in earlier suit in between the parties to this suit and
third parties. The defendants have been openly deliberately denying and
discrediting the title and right of the plaintiffs for these 15 years and have been
claiming absolute right and title of the defendants to the suit properties and hence,
this suit seeking for partition is not maintainable and liable to be dismissed.

2.2.  This suit is barred by the law of limitation. The defendant have not
only denied the right, title and possession of the plaintiffs over the suit properties
but also their right for a partition in the suit properties in O.S.N0:294/2007. The
above suit in O.S.N0:294/2007 was dismissed for default. The defendants have
not proceed with the trial, in view of the admission made by the plaintiffs in their
written statement. The suit is barred under Res Judicata. The dismissal of the suit
0.S.No0:294/2007 will not in any way enure a right to the plaintiffs to file this

suit. The plaintiffs’ claim over the suit properties in earlier suit before this court



will falsify the suit of the plaintiffs and instantly attract the principle of Res
Judicata. The description of property is wrong.

2.3. The Patta filed by the plaintiffs had been procured recently and the
same will not entitle the plaintiffs to claim a right of Partition and separate
possession since Patta is not a document of title. The inclusion of plaintiffs’ name
in the Patta neither gives right to the plaintiffs in the suit properties nor extinguish
the absolute right of the defendants over the suit properties. The suit claim is bad
for partial partition. The plaintiffs ought to have included the other properties of
Subbanna @ Subbanna Goundar, which the plaintiffs are well aware. The claim
of the plaintiffs for partition of the suit properties is contra to the written
statement filed by the them in O.S.No:294/2007. The suit is filed suppressing the
earlier suit in between the parties and third parties.

2.4. The suit properties are the self-acquired properties of one Subbanna
@ Subbanna Goundar as per the Sale deed in his favour for true and valid
consideration. The said Subbanna @ Subbanna Goundar died testate leaving
behind him a registered Will dated 10.07.1989. It 1s the last Will and was acted
upon. The 1* plaintiff husband Arjunan had not died but was murdered by the 1*
plaintiff and her paramor, namely the 2™ defendant in O.S.N0:294/2007 and
others. The plaintiffs are not entitled to any share in the suit properties. The

defendants 2 and 4 are the absolute owners in possession and enjoyment of the



same. The plaintiffs are never been in possession and enjoyment of the suit
properties. No such demand for partition was made by the plaintiffs on
01.07.2015. The suit is hit under the principle of Estoppel. The plaintiffs have
filed O.S.No0:468/2006 for declaration and injunction against one Muthusamy and
obtained a decree on the back of the defendants, wherein the plaintiffs have made
a pleadings admitting the Will dated 10.07.1989. The defendants have sold
S.No:316/2 and the plaintiffs are estopped from contending that the plaintiffs are
entitled to a share in the suit properties. Hence, the suit fails and is liable to be
dismissed.
3. ISSUES:

Upon considering the above pleadings and documents, this court has
framed the following issues:

1. Whether the suit properties are the ancestral joint family properties of
the plaintiffs and defendants?

2. Whether the plaintiffs are in joint possession and enjoyment of the suit
properties?

3. Whether the suit is barred under Res Judicata?

4. Whether the Subbanna Gounder died intestate in 19907

5. Whether the plaintiffs are entitled to equal moiety 1/3 share in the suit

properties?



6. Whether the plaintiffs are entitled to get relief of preliminary decree as
prayed for?

7. To what other relief?

As per the power contemplated under Order XIV Rule 5 of CPC, the above
issues are re-framed and re-casted as follows:

1. Whether the suit properties are the ancestral joint family properties of
the plaintiffs and defendants?

2. Whether the Subbanna Gounder had died intestate?

3. Whether the suit is barred under Res Judicata?

4. Whether the plaintiffs are entitled to a preliminary decree for partition
and separate possession of 1/3 share in the suit properties?

5. To what other relief?

From the perusal of the materials on record, this court considers the
evidence put forth by both the parties are sufficient to address all the issues
framed in the suit and that no additional evidence is required and hence, proceeds
to decide the issues framed.

4. WITNESSES EXAMINED AND EXHIBITS MARKED:

On the side of plaintiff, PW1, PW2 were examined and Ex.A1l to Ex.A2,
were marked. The Decree and Judgment dated 12.02.2015 in O.S.No0:294/2007

was marked as Ex.Al, the Patta N0:292 was marked as Ex.A2.



On the side of defendants, DW1, DW2 and DW3 were examined and
Ex.B1 and Ex.B23 were marked. The Written statement filed in OS.No0:294/2007
was marked as Ex.B1, the Sale deed dated 25.10.1952 in favour of Subbu (@)
Subanna goundar was marked as Ex.B2, the Will dated 10.07.1989 executed by
the grandfather of the 4™ defendant was marked as Ex.B3, the Gift settlement
deed dated 18.05.2007 in favour of the 4™ defendant was marked as Ex.B4, the
Gift settlement deed dated 18.05.2007 in favour of the 2™ defendant was marked
as Ex.BS5, the Patta dated 25.12.1984 in favour of Subu (@ Subannagoundar was
marked as Ex.B6, the Sale deed dated 23.07.2007 executed by the plaintiffs for
S.No0:316/2 of Kumarapalayam Amani Village was marked as Ex.B7, the Kist
receipt 2°’Nos was marked as Ex.B8, the Decree passed dated 07.11.2012 in
0.S.No0:372/2007 of District Munsif court Tiruchengode was marked as Ex.B9,
the Judgement dated 07.11.2012 passed in O.S.No:372/2007 of District Munsif
court Tiruchengode was marked as Ex.B10, the Memo filed dated 07.11.2012 in
0.S.No:372/2007 of District Munsif court Tiruchengode was marked as Ex.B11,
the Plaint filed in O.S.No0:294/2007 of District Munsif court Tiruchengode was
marked as Ex.B12, the Decree and Judgement dated 03.01.2007 passed in
0.S.No0:468/2006 of District Munsif court Tiruchengode was marked as Ex.B13,
the Kist Receipt for suit properties Nos’8 was marked as Ex.B14, the House Tax

receipts in D.No:4/1057-1 3’Nos was marked as Ex.B15, the EB Bill receipt



dated 17.11.2021 in Sc.No:648 was marked as Ex.B16, the Kist receipt dated
16.11.2021 was marked as Ex.B17, the EB Bill receipt dated 16.11.2021 in
SC.No:585 was marked as Ex.B18, the Kist receipt 2 Nos’ was marked as
Ex.B19, the Death certificate of Palanisamy was marked as Ex.B20, the Legal
heir certificate of Palanisamy was marked as Ex.B21, the Kist receipt was
marked as Ex.B22, and the Will dated 10.07.1989 was marked as Ex.B23.

S. PLAINTIFF SIDE ARGUMENT:

The learned counsel for plaintiffs argued that the suit properties are Joint
Family properties and that the plaintiffs have produced the patta to prove such
joint possession. Ex.B4 and B5 have been executed based on Will. The 2™ and 4™
defendants have filed suit in O.S.N0:294/2007 against plaintiffs for declaration
and consequential injunction regarding the same property. The said suit had been
dismissed for default on 25.06.2004 and the defendants had taken no steps to and
the defendants had taken no steps to restore the suit. Since the claim based on
Will is not proved, the plaintiffs have filed the present suit for partition. The
burden of proof to prove the execution of Will lies on the defendants.

The suspicious circumstances prevailing regarding the Will is that Subbu
Gounder has affixed thumb impression in only in the last page of the Will and
that the term ueveeotionas 26t@erent specified in para 3 of the Will shows that the

testator had not been in sound state of mind at the time of execution of Will. The
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defendants have not mentioned the parent deed to show that the suit properties are
self-acquire properties. DW3 has deposed in his cross examination that he, as a
scribe, had created the said will without verifying the documents pertaining to the
property bequeathed in the said Will. The plaintiffs disputed the seen affixed in
the said Will and stated that the burden of proof regarding the Will lies upon the
defendants. DW2 had not been examined by showing the Will and hence, his
evidence cannot be considered.

The scribe of the said Will had no intent to attest the same. Merely because
the Will is a registered document, the defendants cannot bypass the mandatory
provisions regarding the proof of Will. The defendants have not examine the
beneficiary of the Will, but only the 4™ defendant, who had been minor at the
time of execution of Will. The Will only gives life interest to the defendants and
the defendants are not authorized to execute Settlement deeds based on the same.
The suit is not barred by Res Judicata or affected by partial partition. Therefore,
the plaintiffs prayed to decree the suit and partition the suit properties and allot
their shares as prayed.

6. DEFENDANTS 1 TO 4 SIDE ARGUMENT:

The learned counsel for the defendants argued that the suit properties are
self acquired properties and that the plaintiffs had admitted the same and have

sold the shares allotted to them. The plaintiffs have admitted the Will in the
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Written statement filed by them in the previous suit. The plaintiffs must have
sought for declaration regarding the shares claimed in the suit property. The
property in S.No:316/2 has not been included in the present suit. The plaintiffs
cannot title based on the production of Patta in Ex.A2. The plaintiffs have not
produced any documents to show joint possession. The plaintiffs have admitted
the suit properties to be self acquire properties in para 6 of Ex.B1. When the
plaintiffs claims right over S.No0:316/2, which is an unregistered Will, the title of
the defendants to the suit properties based on registered Will cannot be denied.

The defendants relied upon Ex.B7, B9, B10 and B11 and stated that the
plaintiffs have obtained compensatory property in Ex.B11. The defendants have
examined the Document Writer cum attested of the Will in proof of the same and
stated that the two testators of the Will had died. DW2 has deposed identifying
his father’s sign and deposed regarding the same stating that the sign found in
Ex.B22 and B23 are the same. The defendants have produced various receipts to
prove their enjoyment and argued that the suit is barred by law. Therefore, the
defendants prayed the court to dismiss the present suit.

7. DISCUSSION:

7.1. The submissions made on behalf of both parties have been

considered. The records have been perused.
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7.2. The case of the plaintiffs is that the suit properties is the ancestral
joint family property of the plaintiffs and the defendants and that the husband of
the 1% plaintiff named Arjunan and the husband of the 3™ defendant Kumarasamy
and the 1* defendant are the sons of the Late.Subbanna Gounder, who had died
intestate in 1990. The plaintiffs have alleged that the plaintiffs are entitled to 1/3
shares, the defendants 1 and 2 are entitled to 1/3 shares and the defendants 3 and
4 are entitled to 1/3 shares in the suit properties and that the same is in joint
possession without any partition and also that the defendants have falsely pleaded
in the suit filed by the defendants in O.S.No0:294/2007 that the said Subbanna
Gounder had executed a registered Will dated 10.07.1989 regarding the suit
properties in favour of the 1* defendant and his brother Late.Kumarasamy and
that based on the same, on 18.05.2007, the 1 defendant had settled a part of the
suit properties in favour of the 2™ defendant and the said Late.Kumarasamy had
settled half of the suit properties in favour of the 4™ defendant. The plaintiffs have
pleaded that after the dismissal of the said suit in O.S.N0:294/2007, when the 1*
plaintiff had approached the plaintiffs requesting partition of the suit properties

on 01.07.2015, the defendants had denied the same. Hence, this suit.

7.3.  On the contrary, the defendants have denied the title and right of the
plaintiffs in the suit properties and have asserted that the plaintiffs herein had

admitted the execution of Will dated 10.07.1989 in the suit in O.S.No0:294/2007
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and that the plaintiffs cannot claim right over the suit properties based on the
Patta that had been procured recently, merely because the name of the plaintiff is
included in it. The plaintiffs have contended that the plaintiffs ought to have
included the other properties of Subbanna (@ Subbanna Goundar and also that the
suit properties are the self-acquired properties of one Subbanna (@ Subbanna

Goundar as per the Sale deed in his favour.

7.4. The suit properties is the extent of 0.02.00 hectares in S.No:317/2
and 1.67.50 hectares in S.No:317/3 of Kumarapalayam Amani Village. The
statutory mandate under Section 101 of the Indian Evidence Act 1872,
unequivocally places the burden of proof uponthe party who affirms the
existence of a fact in support of his claim. In the present case, since the plaintiff
has alleged that the suit properties is an ancestral joint family property of the
Late.Subbanna Gounder and that upon the intestate death of the said
Late.Subbanna Gounder, the plaintiffs had become entitled to 1/3 share in the suit
properties, the plaintiffs bear the initial burden of proving the same. The plaintiffs
have examined the 1* plaintiff as PW1, one Sundharambal as PW2 and have
produced Ex.A1, A2 in support of their claim. The defendants have examined the
4™ defendant as DW1, one Nandhakumar as DW2 and one Mathialagan as DW3

in their support.
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8. ON ISSUE NO:1 Whether the suit properties are the ancestral joint

family properties of the plaintiffs and defendants? In order to decide the present
issue, it must be ascertained whether the suit properties are ancestral joint family
property or self-acquired properties of the Late.Subbanna Gounder. From the
perusal of the pleadings set out by the plaintiffs and the defendants, it is observed
that when the plaintiffs allege the suit properties to be ancestral joint family
properties, the defendants allege that the suit properties are the self-acquired
property of the Late.Subbanna Gounder. In order to prove their case, the plaintiffs
have produced the Patta extract dated 10.08.2015 of Patta No:292 as Ex.A2. It is
observed from Ex.A2 that the Patta No:292 pertains to S.No:317/2 and 317/3 and
that Patta to the said lands have been issued jointly in the names of the plaintiffs 1
to 5 and the defendants 1 to 4. However, it is well settled that a Patta is only a
Revenue record and not a Document of Title. Therefore, the plaintiffs cannot
claim entitlement to the suit properties are that the suit properties are in joint
possession as alleged, solely on the basis of Ex.A2.

8.1. The plaintiffs have produced the Judgment copy dated 12.02.2015
passed by the Additional District Munsif Court of Tiruchengode in
0.S.N0:294/2007 as Ex.Al. The perusal of Ex.A1 shows that the defendants 2
and 4 have filed a suit against the plaintiffs 1 to 4 seeking to declare title to the

half share in the properties in S.No:317/3 and for permanent injunction and that
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the said suit had been dismissed for default. The defendants have produced the
copy of the plaint in O.S.N0:294/2007 as Ex.B12 and the copy of the Written
statement filed by the 1* plaintiff and adopted by the plaintiffs 3 and 4 herein in
the suit in O.S.N0:294/2007 as Ex.Bl. The extract of the pleading set out in

Ex.B1 is as follows:

“3. edlseflesr GQuHBDmMiseT SullrSHlems whHmb veurgd Guwifley
sepsb BHSloeTmsSlev (GLMmurememud Siwneofl Slmmolb &.015.316/2
Hlovd Qumpss unstuliflellenesr Gasmfl i.eu.eTevor.372/2007 6T165TM
&G HHH0 FILg) Hepemauiley 2 erons.

4. S1.6u.616001.372/2007 @ ©&nssH pSullev &iysd HeyesorLii (o)

81111600 60T 862 G0TL_ (T 85(& H6TINILL_L (peomufey UTSSIINUL_L 81 S@ib.”
Hence, it is pertinent to note that the plaintiffs had filed the written statement in
Ex.B1 admitting that the property in S.No:316/2 is the self-acquired property of
Subbanna Gounder @ Subbanna Gounder.

8.2. The Sale deed dated 25.10.1952 has been produced as Ex.B2. From
the perusal of Ex.B2, this Court observes that one Subbanna (@ Suburathinam had
purchased an extent of 4.14 acres i.e., 1.67.54 hectares in S.No0:317/3 from one
Sengodan and his sons Shamugam and Thangavel. Thus, it is observed that the
suit property 1.e., S.No:317/3 had been purchased by the said Late.Subbanna
Gounder and thus, the same is the self-acquired property of the said Subbanna-

Gounder. Therefore, from the perusal of the documents produced by the plaintiffs



16

and the defendants, this Court observes that the plaintiffs have not produced any
title documents pertaining to the suit property but have produced only the Patta
No:292 in Ex.A2 to prove that the suit properties are ancestral in nature. Per
contra, the defendants have produced Ex.B2 i.e., the Sale deed dated 25.10.1952,
thereby establishing the property in S.No:317/3 to be the self-acquired property
of Late.Subbanna Gounder. This court also observes that the plaintiffs have
themselves admitted in the written statement filed in O.S.N0:294/2007 in Ex.B1
that the property in S.No0:316/2 was the self-acquired property of Late.Subbanna
Gounder.

8.3. In the absence of any documentary evidence to show that the suit
properties had been descended from the ancestors of the Late.Subbanna Gounder,
the allegation of the plaintiffs that the suit properties are ancestral stands
uncorroborated. While the plaintiffs are seen to admit some of properties of the
late. Subbu Gounder has self-acquired, the allegation that the suit property alone
this ancestral, in the absence of any cogent and convencing evidence, is not
worthy of relief. Therfore, this court is of the opinion that the suit properties to be
the self-acquired properties of the said Subbanna Gounder. Hence, issue No:1 is
decided accordingly.

9. ON ISSUE NO:2 Whether the Subbanna Gounder died intestate? In

order to answer this issue, it must be ascertained whether one Subbanna Gounder
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had died without executing any testamentary documents. When the plaintiffs
allege that the said Subbanna Gounder had died intestate, the defendants, on the
contrary, allege that the said Subbanna Gounder had executed a Will dated
10.07.1989. From the discussions made to issue No:1, this court had observed
that the suit properties are self-acquired properties of the Late.Subbanna
Gounder. The burden lies upon the defendants, who allege the existence of the
Will dated 10.07.1989, to establish its due execution and attestation in accordance
with law. The defendants have produced the certified copy of the Will dated
10.07.1989 as Ex.B3 and the original Will as Ex.B23. On perusal of Ex.B3 and
B23, it is observed that one Subbanna Gounder had executed a Will bequeathing
his self-acquired properties, namely the entire extent of suit properties in
S.No0:317/2 and 317/3, in favour of the 1* defendant and one Kumarasamy.

9.1. Though the defendants have produced the original Will before this
court, the burden subsits upon the defendants to prove the validity of the said Will
in accordance with law. It is a settled principle of law that the mere production of
a Will is not sufficient to prove its genuineness. The execution and the validity of
the Will shall be proved as per the terms of Section 63(c) of the Indian
Succession Act 1925, read with Section 68 of the Indian Evidence Act, 1872.
From the perusal of Ex.B23, it is noted by this court that the testator of the Will

had affixed his thumb impression to the third and final page of the said Will and
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that Ex.B23 has been attested by two attesting witnesses and also that the
Document Writer has affixed signature that he had typed and attested the said
Will. Further, the execution of a Will is required to be proved by examining
atleast one attesting witness.

9.2. In the present case, the defendants have alleged that both the attesting
witnesses have died and in order to prove the Will in Ex.B23, the defendants have
examined the son of the 2™ attesting witness to Ex.A23 as DW2 and the scribe of
Ex.A23 as DW3. DW2 has deposed in his chief examination as follows:

“& (151 680T 600TGOT LD&GST LLDGOTIEMD) 6T6018) SHihoms. 616018l HiHomd ULeoilEmd]
&LHS 17.02.2000 CsHullev SoibgH N Lmi. Sieurs SoUy &FneoTHISHD
SGYIL ST QUSE QFLwWoUl [ BHL Ol.eTENR.20 R&s  (GOUTH
Qe wWiUBSDSI ... 616018l HHomd leusFmud &I GUbSMT 6Tedormb,
S  erhuseng HlovhsonhdE Hloveufl OFsS ocubsmi  6T6dTMID,
Sl CFpsSwsSler vsed 14046@ ocupislul L Hloveufl sbsmu
18g &MeHsH0 OFUEECDST. DiSlev oreoig HhHoms uwestlembdluiesr
&OWWHEH SLb QubmisTengl. 1404 usedld@ eupmisUul L Hleveufl
shamu 18gH SF@LeT USEH OeaLwoul B BHL  Oleumsmey,.22

B8 SHOUTEH CFwwiu® Slms).

Further, DW2 has deposed in his cross examination that “®isev 2 ullev
uSSITHmS &NeorlISsHTeL 616018 HHemSUiledr mBOWWSHS GHMDIGHE 6T65T6orTeL
2 mISItuL e iqu|ib eTedrmy G&ncsreommev &flgnesr”’. From the perusal of Ex.A23

and the oral testimony of DW2, it is observed by this court that though the son of
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the 2™ attesting witness to Ex.A23 has been examined and documents pertaining
to the death of the said attesting witness, his legal heirship certificate and the Kist
Receipt containing the signature of the attestor has been produced through him as
Ex.B20 to B22, it is observed that DW2 has not identified the signature of his
father in the disputed Will in Ex.A23. In the absence of such identification, this
court considers that the defendants have failed to prove the handwriting or
signature of the deceased 2™ attesting witness named Palanisamy, and thus, the
Will in Ex.A23 remains unproved in accordance with Section 69 of the Indian
Evidence Act, 1872.

9.3. The Scribe of the disputed Will in Ex.A23 has been examined as
DW3 by the defendants, who had deposed in his chief examination that Ex.B23
had been typed by DW3 upon instructions received from the said Late.Subbanna
Gounder and that he had affixed his thumb impression after the contents were
read out to him and that DW3 had obtained the thumb impression of the said
Late.Subbanna Gounder in the presence of the 2 attesting witnesses and that DW3
had affixed his signature that he had typed and attested the same. Hence, the
Scribe, who has attested the Will in Ex.A23, has deposed confirming the
execution of the Will by the testator Late.Subbanna Gounder and that the testator
has affixed his thumb impression in the presence of the attesting witnesses.

Further, in his cross examination, DW3 has deposed as:



20

“Ol.eum.&m.<y,.23 61 1,260 Hmov & SoyesorLii e16orm I HGw S L F&
@&swoul_Heirergl erdromopitd Guohulg &OY HajcsorLflesT emeGremns
Sovemov GTATHMEYID, Gl.eum.&M..23 Swmi QFLWIUL L &TevsL L GElev
B acosdHler meslrems sl &l ussdHSlcr I HGL aHISHURD..
Ol.oum.&mn.<.23601 UGS 460 &UY HOGOTL (hdh©E& 2 Wllev Q&ETHS 61HS
AacorsSHer SigliuemL ey swmi eSswnes urtdSWOUL L g eredTmy
GMUGILaSlebemev eredTmmey &flgnesr. Gomuly &Y &6 6ooTLIT Dicleumm)
DHEUGITRIGOT  6TemW D  Fwiltlssailcvemen. Gl.eur&mr.,.23 2 ullev
N,6UTSHS 60T CLPpov poucoibisemer &Ffl UMT&SMDEL 6T(1p8 6T6oTE S
SiSlsMmd Sovemov 1T Fiflwebev. euemibisemer Fflumisgsnest
2 9fibs Couetor(@w6sTDNEL FRlHTEHT. peucmThiIsEemeT Fifl UMidESMD6L
Sieueunm 2 ullev eT(RGIeus &Hoeuml ereormmev &flgnesr. 2 ufleb &N s
alleur s &lev 618 65T g LiuemL_uJlev @&nsg) oo & &) emeor
SOOI [Heir@Germedr 6T6dTMMGL UL LT Dicveug Slrmo Hlifeuns Sigpieuevledr
GHluGlemeor CO&M[HSSIHULMSET DGHST DigUuemLullev BT C&FTSHS)

b

Neurdems &MIGIL_ (B eirGerredr. °
Hence, it is observed from the cross examination of DW3 that the plaintiffs
dispute the validity of Will in Ex.A23 alleging that the thumb impression of the
testator Late.Subbanna Gounder is not found in every page of the Will. However,
this Court is of the considered view that there exists no statutory provision
mandating the testator to sign or affix his thumb impression on every page of a

Will. The mere absence of the testator’s thumb impression on every page cannot

be treated as a circumstance rendering the Will itself invalid.
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9.4. It 1s also observed from the cross examination of DW3 that, the
plaintiffs dispute the validity of the Will on the ground that DW3 had prepared
Ex.A23 without verifying the parent document. However, there is no legal
requirement that the Scribe of a Will shall verify the parent title deeds of the
properties proposed to be bequeathed through the Will and hence, the said
allegation of the plaintiffs is devoid of merits. The validity of a Will depends
upon its due execution and attestation in accordance with Section 63 of the Indian
Succession Act, 1925. Therefore, from the perusal of Ex.A23 coupled with the
oral testimony of DW3, this court is of the opinion that no material circumstances
have been brought before this court to create any reasonable suspicion regarding
the genuineness or validity of the Will. Thus, the defendants have sufficiently
proved the due execution of the Will in Ex.A23 in accordance with the provisions
of law. Therefore, from the foregoing discussions, this court has observed that the
suit properties are the self-acquired properties of the Late.Subbanna Gounder and
that the defendants have proved the due execution and attestation of the Will in
Ex.A23, that had been executed by the said Late.Subbanna Gounder. Thus, this
court is of the opinion that the said Subbanna Gounder had not died intestate and
has made testamentary dispossesion regarding his self-acquired properties.

Hence, issue No:2 is decided accordingly.
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10. ON ISSUE NO:3 Whether the suit is barred under Res Judicata? In

order to decide the present issue, it must be ascertained whether the suit filed by
the plaintiffs, after the Judgement and Decree passed in O.S.No0:294/2007, is
barred by the principle of Res Judicata. The defendants have pleaded that the
present suit filed by the plaintiffs is barred by principle of Res Judicata upon the
dismissal of the suit in O.S.N0:294/2007. From the perusal of Ex.B12, Ex.B1,
and Ex.A1, this court observes that the defendants 2 and 4 herein have filed the
said suit for declaration of title and for permanent injunction and after the
plaintiffs herein had filed their Written statement in Ex.B1, the said suit had been
dismissed for default. This court considers that when a suit had not been heard
and finally disposed of on merits, but had merely been dismissed for default,
such dismissal is not a decision based on the merits of the case. Therefore, since
the suit in O.S.N0:294/2007 had not been dismissed on merits, as evident from
Ex.A1, the principle of Res Judicata does not bar the trial or adjudication of the
present suit on merits. Hence, Issue No:3 is decided accordingly.

11. ON_ISSUE NO:4 Whether the plaintiffs are entitled to a

preliminary decree for partition and separate possession of 1/3 share in the suit
properties? In order to decide the present issue, it must be ascertained whether
the suit properties are the ancestral joint family properties of the plaintiffs and

defendants, whether the plaintiffs are entitled to claim partition in the suit
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properties through intestate succession and whether the plaintiffs are entitled to
claim 1/3 share in the same. From the discussions made to Issue No:1 and 2, this
court has observed that the suit properties are the self-acquired properties of the
Late.Subbanna Gounder and that the said Late.Subbanna Gounder had executed a
Will in respect of the suit properties. From the perusal of Ex.A23, it is observed
that the extract of the recitals found in Ex.A23 is as follows:

“ereordh (@ SwMigdlgomi uMisSwu’ L Sgeonquilev &edor(h eirer
oTeois O&FMHS sl IDigmucusSlev  SIHHG  GIIHD
&5 H165860HEHE Gohulg O&sTemev OFIWWIUL L 6T60Tg) D& 65T
Sifezeeoreoiledr wemeotedl uMiungSl WHMID SieueT ECUHOMHSS
6001, Ouetor eumflasermey 61636895 L his@EHD  Neusmrid
rdgalL g 6r16dIm HevblevetoramTsHSlMapId 6TeoTgl SWMiedls
O &FMHGIHEHMM UTHISTHGH AOUHOHEHEG oI Hovev erhum(y
@&w Geuesor(Rld 6TE5TEOT [H6LEV 6T6EBOT TS SIGT Dilg UL USIEYID,
616018 26001 6OLDLITEOT oumfl& &o6mmeor 2 _his6ir Srevor(h Gups (G
Olgd &HOTL oTeoTs &Wisdls O&FmsgHbscmer Shs usdSITD

ewoud 2 udlev o1(RS) emeud gleT@eredr.”

Hence, it is observed from the recitals specified in Ex.B23 that the testator
Late.Subbanna Gounder had executed the said Will with intent to safeguard the
suit properties from the 1* plaintiff and her sons and daughters and to prevent

them from claiming any right over the suit properties.
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11.1. It is observed from the perusal of Ex.B23 that the suit properties
have been bequeathed in favour of the 1% defendant and one Kumarasamy,
namely the sons of the testator Late.Subbanna Gounder. The defendants have
further produced Ex.B4 to B19 to establish their right over the suit properties.
The defendants have produced the Settlement deed dated 18.05.2007 in
Doc.No:1917/2007 as Ex.B5 and Doc.No:1918/2007 as Ex.B4. From the recitals
of Ex.B4 and Ex.BS5, it is observed that one Kumarasamy had settled half share in
the suit property in favour of the 4™ defendant and that the 1* defendant had
settled half share in the suit property in favour of the 2™ defendant, based on the
right devolved through the Will in Ex.B23. The extract of the Revenue records
dated 25.12.1984 pertaining to the suit properties has been produced as Ex.B6.
The Kist receipts dated 21.04.2007 and 18.09.1999 have been produced as Ex.BS.
It is noted from Ex.B8 that the Kist receipts have been issued to the 1* defendant
regarding the Patta No:292, 1673 and 1965. The Kist receipts dated 06.04.2010,
19.02.2008, 26.04.2011, 02.06.2012, 16.04.2015, 13.04.2016, 24.01.2009 and
11.02.2020 pertaining to Patta Nos.292, 568 and 1915, which had been issued to
one Kumarasamy had been marked as Ex.B14. The Kist receipts dated
28.04.2011 and 06.05.2015 pertaining to Patta Nos.1965, 292, 2307, 1492 and
1493, which had been issued to the defendants 1 and 2, had been marked as

Ex.B14.
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11.2. The House Tax receipts dated 18.08.2015, 24.05.2018 and
16.11.2021 pertaining to D.No:4-1057/1, which had been issued in the name of
the 4™ defendant, has been produced as Ex.B15. The House Tax receipt dated
16.11.2021 pertaining to D.No:4-1057, which had been issued in the name of the
2" defendant, has been produced as Ex.B17. The EB receipt dated 17.11.2021
pertaining to connection No0:648 issued in the name of one Kumarasamy has been
produced as Ex.B16. The EB receipt dated 16.11.2021 pertaining to connection
No:585 issued in the name of 1% defendant has been produced as Ex.B18.
Therefore, from the perusal of Ex.B3 to B19, this court observes that the Will in
Ex.A23 dated 10.07.1989 had been acted upon and that subsequent Settlement
deeds have been created based on the rights conferred in it and that the
defendants are in possession of their respective shares.

11.3. The defendants have alleged that the present suit is bad for partial
partition, since the plaintiffs have not included the property in S.No:316/2 and
have alleged that the suit is hit by the principle of estoppel as the plaintiffs have
sold her share in the properties i.e., in S.N0:316/2. The defendants have produced
the Sale deed dated 23.07.2007 as Ex.B7. On perusal of Ex.B7, this observed that
one Mohanasundaram had, as the power agents of the plaintiffs authorized
through Doc.No:468/2006, had executed a Sale deed conveying an extent of

1.81.0 hectares in S.N0:316/2 and 1.82.0 hectares in S.No0:318/1 in favour of one
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A.S.Angammal. The Decree and Judgment dated 07.11.2012 and the memo filed
on 07.11.2012 in the said suit in O.S.No:372/2007 have been produced as Ex.B9,
B10 and B11 respectively. From the perusal of the same, it is observed that the
suit in O.S.N0:372/2007 had been filed by the 1* defendant and one Kumarasamy
against the plaintiffs 1 to 3, one Muthusamy, Mohanasundaram and
M/s.Sri.S.P.K. Real Estate seeking the relief of partition and allotment of 2/3
shares, regarding the property to the extent of 1.60 acres situated in S.No:316/2
and that based on the memo filed by the 1* defendant and one Kumarasamy, the
said suit had been dismissed as not pressed. However, in addittion to the
document regarding the prior suit filed by the defendants in respect of the
property in S.No0:316/2 for partition against the plaintiffs, the defendants ought to
have established through any other valid documentary evidences to prove that the
plaintifs have failed to include all the properties of the said Late. Subbu Gounder.
Hence, the defence putforth regarding the partial partition and the principal of
estoppel does not hold good. The Decree passed in suit in O.S.No:468/2006 have
been produced as Ex.B13 and it is observed that the said suit in O.S.N0:468/2006
had been filed by the plaintiffs 1, 2, 4 and 5 against one Muthusamy.

11.4. It is pertinent to note that the defendants herein have denied the right
of the plaintiffs towards the suit property and thus, the plaintiffs ought to have

sought for the relief of Declaration that the plaintiffs are entitled to claim right
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over the suit properties. From the foregoing discussions, this court had observed
that the suit properties are the self-acquired properties of one Subbanna Gounder
and that he had executed a testamentary document namely a Will bequeathing the
suit properties in favour of his sons, namely the 1% defendant and one
Kandasamy. Thus, this court is of the considerate opinion that no intestate
succession can be claimed by the plaintiffs over the suit properties. Thus, the
plaintiffs, as the alleged legal heirs of one Arjunan, namely another son of the
said Subbanna Gounder, are not entitled to claim any share over the suit
properties through intestate succession. Therefore, the plaintiffs are not entitled to
obtain a preliminary decree for partition and separate possession of 1/3 share in
the suit properties. Hence, Issue No:4 is decided against the plaintiffs.

12. ON _ISSUE NO:5 7o what other relief? From the foregoing

discussions, this Court has observed that the plaintiffs are not entitled to obtain
the relief of partition and separate possession and neither the plaintiff nor the
defendants are entitled to any other reliefs in the present suit. Hence, this issue is
decided accordingly. Considering the facts and circumstances of the case, the
parties are directed to bear their own costs
13. RESULT:

In the result, the suit is DISMISSED. No costs.

Dictated to the Steno-Typist directly, computerized by him, corrected and
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pronounced by me in the open court on the 31% day of July 2026.
Digitally signed

NAVEENA by NAVEENA T
Date:

T 2026'.071.31
District MUnsit, * >
Kumarapalayam.
PLAINTIFFS SIDE WITNESS
P.W.1 - Pappathi @ Valliyammal (Plaintiff)
P.W.2 - Sundarammal (Witness)
PLAINTIFF SIDE DOCUMENTS
Ex.Al1 |[12.02.2015 |Decree and Judgement in Certified Copy
0.S.N0:294/2007
Ex.A2 -- Patta No:292 Online Copy
DEFENDANT SIDE WITNESS
DW1 — Sagunthala (4™ defendant)
DW?2 - Nandhakumar (Witness)
DW3 - Mathiyalagan (Witness)
DEFENDANT SIDE DOCUMENTS
Ex.B1 -- Written statement filed in Certified Copy
0OS.No0:294/2007
Ex.B2 [25.10.1952 |Sale deed in favour of Subu (@) Certified Copy

Subanna goundar

Ex.B3 [10.07.1989 |Will executed by the grandfather of the |Certified Copy

4" defendant

Ex.B4 [18.05.2007 |Gift settlement deed in favour of the 4™ |Certified Copy

defendant
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Ex.B5 |18.05. 2007 |Gift settlement deed in favour of the  |Certified Copy
2™ defendant

Ex.B6 |25.12.1984 |Patta in favour of Subu @ Certified Copy
Subannagoundar

Ex.B7 |23.07.2007 |Sale deed executed by the plaintiffs for |Certified Copy
S.No:316/2 of Kumarapalayam Amani
Village

Ex.B8 -- Kist receipt 2’Nos Certified Copy

Ex.B9 |07.11.2012 |Decree passed in O.S.No:372/2007 of |Certified copy
District Munsif court Tiruchengode

Ex.B10/07.11.2012 |Judgement passed in O.S.N0:372/2007 |Certified copy
of District Munsif court Tiruchengode

Ex.B11|07.11.2012 |Memo filed in O.S.No0:372/2007 of Certified copy
District Munsif court Tiruchengode

Ex.B12 -- Plaint filed in O.S.N0:294/2007 of Certified copy
District Munsif court Tiruchengode

Ex.B13]03.01.2007 |Decree and Judgement passed in Certified copy

0O.S.No0:468/2006 of District Munsif

court Tiruchengode
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Ex.B14|2008 to Kist Receipt for suit properties Nos’8 |Original
2020
Ex.B15|18.08.2015 |House Tax receipts in D.No:4/1057-1 |Original
24.05.2018 |3’Nos
16.11.2021
Ex.B16(17.11.2021 |EB Bill receipt in Sc.No:648 Original
Ex.B17|16.11.2021 |Kist receipt Original
Ex.B18|16.11.2021 |EB Bill receipt in SC.No:585 Original
Ex.B19(28.04.2011 |Kist receipt 2 Nos’ Original
06.05.2015
Ex.B20 -- Death certificate of Palanisamy Photo copy
Ex.B21 - Legal heir certificate of Palanisamy Photo copy
Ex.B22 -- Kist receipt Photo copy
Ex.B23]10.07.1989 |Will Original
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