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IN THE COURT OF THE MUNSIFF, CHENGANNUR
Present : Smt. Amala Lawrence, Munsiff,
Tuesday 315 day of March 2026 / 10 Chaitra 1948

0S 5/2022
(Filed on 05.01.2022)

Plaintiff: Jessy Abraham, aged 60 years,
10B,Cheloor Elranarodo Flatil,
Kusumagiri P.O, Kakkanattukarayil
Nilambathanji Primukal Road,
Ernakulam District From
Patterumadathil,
Chengannur Railway P.O,
Chengannur Thittamel Muri,
Chengannur Taluk.

(By Adv.C.N.Ammanchy and
Adv. A.V.Suresh)

Defendants: 1. P.A.Abraham, aged 67 years,
S/o late C.A Abraham,
Patterumadathil House, , Chengannur
Railway P.O, Chengannur Thittamel Muri,
Chengannur Taluk.

2. Sherly Jacob, aged 64 years,
W/o Joseph Jacob,
Mattaikkal Puthukkeri Veettil,
Niranam Village, Thiruvalla Taluk,
Pathanamthitta District From
Patterumadathil,
Chengannur Railway P.O,
Chengannur Thittamel Muri,
Chengannur Taluk.

(By Adv. Abraham Joseph)

This Suit having been finally heard on 21.03.2026 and court on
the 31.03.2026 delivered the following.
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JUDGMENT

This suit is filed for declaration, partition and permanent
prohibitory injunction.

2. Plaint averments, in brief, are as follows:- The

present suit is filed for partition of the plaint schedule property,
which is presently in the possession of the first defendant. The first
defendant is in possession of the property derived from his father
and grandfather, and the same is liable to be partitioned among
the plaintiff and the defendants, each being entitled to an equal
one-third share. The plaintiff and the first defendant are siblings,
and the second defendant is the elder sister of the plaintiff. The
plaintiff was married on 11%™ April 1985 and resided at Kottayam
with her husband and two children were born out of the said
wedlock. Owing to the husband's alcoholism, the marriage was
dissolved, and thereafter the plaintiff returned to reside in the
family house along with the first defendant. The plaintiff was
engaged in running a playschool business and was maintaining
herself independently. At the time of her marriage, the plaintiff
received a sum of Rs. 1,00,000/- from the family property.
Subsequently, upon her remarriage on 04.02.2004, the plaintiff
began residing in a rented house, and the first defendant paid a
sum of Rs. 2,00,000/- to the plaintiff. It was the intention of the

plaintiff’s father and mother to allot 10 cents of land from the
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family property to the plaintiff, which was openly expressed before
the family members. However, the plaintiff alleges that the first
defendant, by exercising undue influence over their mother,
Aleyamma, caused the property standing in her name to be
transferred in his favour by virtue of Settlement Deed No.
700/1989. The said settlement deed is void ab initio and does not
confer any valid title upon the first defendant.

3. The plaintiff and the second defendant have lawful
rights over the plaint schedule property, and the first defendant
has no legal right to continue in exclusive possession without
effecting partition Further, properties originally owned by the
father, C.A. Abraham, were also transferred in favour of the first
defendant by virtue of Sale Deed No. 657/1991 dated 20.03.1991
and Sale Deed No. 59 dated 08.01.1992. These transactions are
also void ab initio and not binding on the plaintiff and the second
defendant. The property obtained by the first defendant under
Settlement Deed No. 700/1989 is described as Plaint Schedule
Item No. 1. The property obtained under Sale Deed No. 657/1991
is described as Plaint Schedule Item No. 2, and the property
obtained under Sale Deed No. 59/1992 is described as Plaint
Schedule Item No. 3. The plaintiff, along with the first and second
defendants, is entitled to rights over Plaint Schedule Item Nos. 1, 2

and 3 properties, and the plaintiff is specifically entitled to a one-
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third share in the said properties. For the purpose of partitioning
the plaint schedule properties, a legal notice was issued to the first
defendant; however, no reply was received from the first
defendant. In the above circumstances, the present suit is filed for
partition of the plaint schedule properties and for declaration of
the plaintiff’s right to a one-third share therein. The plaintiff also
seeks a decree of permanent prohibitory injunction restraining the
first defendant from alienating Plaint Schedule Item Nos. 1, 2 and
3 properties until partition by metes and bounds.

4. Though summon was duly served upon the second
defendant, the second defendant neither appeared before the
Court nor was represented. Hence, the second defendant was set
exparte.

5. First Defendant filed written statement alleging

the following contentions:- The suit is not maintainable

either in law or on facts. At the time of the marriage of the
plaintiff in 1985, the plaintiff was provided with 50 sovereigns of
gold ornaments and an amount of X1,00,000/-. In addition to the
said amount, this defendant paid a sum of X25,000/- to the
plaintiff’s first husband as pocket money. However, due to reasons
best known to the plaintiff, the said marriage ended in divorce.
Two children, a daughter and a son, were born to the plaintiff in

the said wedlock. At the time of the divorce, the entire amount
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paid as patrimony and the gold ornaments worn by the plaintiff at
the time of marriage were returned to her by the first husband. All
such assets are in the custody of the plaintiff. The children born in
the said marriage were brought up by the plaintiff with the support
of her parents. The first defendant also incurred substantial
expenses for the higher education of the children and for the
marriage of the daughter.

6. The second marriage of the plaintiff was of her own
choice and not due to any residential inconvenience in the family
home. At that time, the plaintiff was residing in the family house
with her parents, while first defendant was employed abroad and
residing with his family at his place of employment. The entire
expenses of the plaintiff’s second marriage were borne by first
defendant, who spent more than X2,00,000/- as gifts to the
bridegroom and an additional sum of X1,50,000/- towards marriage
expenses. About two years after the second marriage, when the
defendant was in India on vacation, the plaintiff and her second
husband borrowed an amount of X3,00,000/- from the defendant,
which has not been repaid to date. The averment that the parents
of the plaintiff agreed to convey 10 cents of land to the plaintiff
from the family property is false. It is also false to allege that the
defendant exercised undue influence over the parents and

procured execution of documents. The mother of the plaintiff and
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the defendant executed Settlement Deed No. 731/1989 dated
28.03.1989 and Settlement Deed No. 770/1989 dated 03.04.1989,
whereby she conveyed the plaint schedule Item No. 1 property in
favour of this defendant, out of her love and affection. The
intention of the executant is evident from the recitals of the said
documents. This defendant has been in lawful possession and

enjoyment of the plaint schedule Item No. 1 property since then.

7. The allegation that the defendant undue influenced the
father to execute documents is also false and baseless. The father
of the plaintiff and the defendant executed Sale deed No. 657/1991
dated 20.03.1991 and Sale deed No. 54/1992 dated 08.01.1992,
whereby he conveyed plaint schedule Item Nos. 2 and 3 properties
in favour of this defendant for valid consideration. The defendant
has been in lawful possession and enjoyment of the said properties
since 1991 and 1992 respectively. The defendant never exercised
any undue influence or fraud, upon the parents for the execution
of the said documents. At the time of execution, the defendant was
employed abroad and came to know of the execution only during
his visit to India. The defendant is the absolute owner in
possession of the plaint schedule properties by virtue of Settlement
Deed Nos. 731/1989 dated 28.03.1989, 770/1989 dated
03.04.1989, and Sale deed Nos. 657/1991 and 54/1992, executed

more than 30 years ago. The properties have been duly mutated in
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his name, and he has been regularly paying land tax. The said
documents were validly executed by the parents of the defendant.
At the time of their death, they had no other properties left, and
hence the plaint schedule properties are not partible. The
residential and commercial buildings in the plaint schedule
properties were constructed while the parents were alive. The
defendant, being the owner in possession, is entitled to receive
rent from the buildings. The plaintiff is attempting to misuse the
relationship with the defendant. Despite the financial assistance
extended by the defendant, the plaintiff has no manner of right,
title, or possession over the plaint schedule properties. The suit is
not properly valued, and the requisite court fee has not been paid.

Hence, the suit is liable to be dismissed.

8. Based on the above pleadings the following issues

arose for consideration:

I. Is the plaintiff entitled for a declaration

as sought for?

II. Is the plaint schedule property partible?
If so what is the share each party entitled
to?

I1I. Is the plaintiff entitled for a decree of

permanent prohibitory as sought for?

IV. Reliefs and costs?



Additional Issues:

L. Is the suit barred by Limitation?
II. Is the court fees paid sufficient?

9. Heard the learned counsel for both sides.

10. To prove the case of the plaintiff, proof affidavit was
filed by the plaintiff in lieu of examination in chief and was
examined as PW1 and Exts.Al to A5 documents were marked. An
independent witness was examined as PW2. From the side of the
defendants, proof affidavit was filed by the first defendant in lieu
of examination in chief and was examined as DW1 and Exts. B4 to
B6 documents were marked. Ext.B1 to B3 were marked through

PW1.

11. Additional Issue No.l :- The case of the plaintiff is

that the plaint schedule Item Nos. 1, 2 and 3 properties are
partible among the plaintiff, the first defendant, and the second
defendant. The plaintiff claims a one-third right over the plaint
schedule properties, which originally belonged to and were in the
absolute ownership and possession of the father and mother of
the plaintiff and the defendants. According to the plaintiff, the
plaint schedule Item Nos. 1, 2 and 3 properties are presently in
the ownership and possession of the first defendant, who obtained
the same by exercising undue influence over the parents. It is

alleged that the first defendant induced the mother to execute
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Deed No. 700 of 1989 in his favour in respect of the property
which was in her absolute ownership, and the said property is

described as plaint schedule Item No. 1 property.

12. It is further contended that the property which was in
the absolute ownership of the father was also transferred in favour
of the first defendant by exerting undue influence. By virtue of Sale
Deed No. 657 of 1991, the said property was transferred in the
name of the first defendant, which is described as plaint schedule
Item No. 2 property. Similarly, another property was transferred in
favour of the first defendant by exercising undue influence over the
father through Sale Deed No. 59 of 1992, which is described as
plaint schedule Item No. 3. According to the plaintiff, all these
documents were executed in favour of the first defendant by
exerting undue influence over the parents and are therefore void
ab initio. Hence, the plaintiff seeks a declaration of his one-third
right over the plaint schedule properties and for partition and
separate possession of his share, along with a decree for

permanent prohibitory injunction.

13. The first contention raised by the first defendant is
that the suit is not maintainable and is barred by limitation. In a
suit for declaration, the cause of action must arise within the
prescribed period of limitation of three years. The learned counsel

for the plaintiff argued before the Court that there are no
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pleadings in the written statement regarding the defendant’s case
that the suit is barred by limitation. Therefore, according to the
plaintiff, such a contention cannot be raised at the stage of final
hearing and cannot be considered by this Court at this stage.
Section 3 of the Limitation Act mandates that every suit instituted
after the prescribed period shall be barred by limitation, even if
limitation is not set up as a defence. Therefore, it is the duty of the
Court to independently examine whether the reliefs claimed are
within prescribed time. Hence, the argument of the plaintiff that it

was not raised as a defence in the pleadings is not sustainable.

14. The question of limitation in the present case has to be
considered by carefully distinguishing between the relief of
partition and the relief of declaration sought by the plaintiff, in the
light of the provisions of the Limitation Act, 1963. Insofar as the
relief of declaration is concerned, the plaintiff seeks a declaration
of her 1/3rd right over the plaint schedule properties by alleging
that Exts. A1 to A3 deeds are void ab initio, which are documents
executed in the years 1989, 1991, and 1992. Such a relief squarely
falls under Article 58, which prescribes a limitation period of three
years from the date when the right to sue first accrues. According
to the plaintiff, the cause of action arose when notice was issued
on 16/10/2021 demanding partition of the plaint schedule

properties, which was not complied with by the defendants. In the
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present case, the plaintiff has no specific plea that she came to
know of these documents at a later point of time, nor is there a
proper pleading invoking undue influence  discovered
subsequently. In the absence of such pleadings, the Court is bound
to presume that the right to sue accrued at the time of execution of
the documents. Hence, the challenge against Exts. Al to A3,
having been made after several decades, is clearly barred by
limitation, and the declaratory relief cannot be granted. However,
the position is different with respect to the relief of partition. It is a
settled principle that a suit for partition among co-owners is
governed by the concept of a continuing cause of action. There is
no specific period of limitation prescribed for seeking partition so
long as the property remains in joint ownership and possession.
Limitation would begin to run only when there is a clear denial of
the plaintiff’s right, coupled with exclusive possession by the

defendant to the knowledge of the plaintiff.

15. In the present case, the plaintiff alleges that Exts. Al
to A3 were obtained by exercising undue influence and seeks a
declaration of her 1/3rd right over the plaint schedule properties.
As per Article 58 read with Section 3 of the Limitation Act, 1963, a
suit seeking such declaratory relief must be filed within three
years from the date when the right to sue first accrues. In the

absence of a specific plea and proof that the plaintiff came to know
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of the alleged undue influence at a later point of time, it can be
held that the suit is barred by limitation. Therefore, from the above
discussion and analysis, this Court is of the view that the suit is
barred by limitation. Hence additional issue No.1 is found against

the plaintiff.

16. Additional Issue No.IIl - One of the contentions raised

by the defendant is that the suit has not been properly valued and
that sufficient court fee has not been paid. The principal relief
sought in the plaint is a declaration of the plaintiff’s 1/3rd right
over plaint schedule items Nos. 1 to 3, along with a consequential
relief of partition and separate possession of the said 1/3rd share
by metes and bounds, and a permanent prohibitory injunction. On
a perusal of the plaint, it is seen that court fee has been paid in
respect of the relief of declaration under Section 25(b) of the Act,
for permanent prohibitory injunction under Section 27(c), and for
fixation of boundary after partition under Section 50. However,
insofar as the relief of partition and separate possession of plaint
schedule items Nos. 1 to 3 is concerned, the same attracts court
fee under Section 37 of the Act. No court fee under the said

provision has been paid by the plaintiff.

17. Since the relief of partition is a substantive and

independent relief, the plaintiff is bound to pay court fee under
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Section 37, either under sub-section (1) or (2), depending on
whether the plaintiff is in joint possession or not. The omission to
pay court fee under Section 37 renders the suit undervalued . The
defendant has contended in the written statement that the suit is
undervalued and that sufficient court fee has not been paid.
However, the said contention is vague and bereft of material
particulars, as no specific plea has been raised indicating in what
manner the valuation is incorrect or what is the proper court fee
payable. The plaint reveals that court fee has been paid for the
relief of declaration under Section 25(b), for permanent
prohibitory injunction under Section 27(c), and for fixation of
boundary under Section 50 of the Kerala Court Fees and Suits
Valuation Act, 1959. It is true that the relief of partition and
separate possession attracts court fee under Section 37 of the Act,
and no separate court fee appears to have been paid under that
provision. However, such a plea regarding undervaluation and
insufficiency of court fee has not been specifically raised with
necessary particulars. Therefore, the said plea cannot be
sustained at this stage. Hence additional issue No.Il is found in

favour of the plaintiff.

18. Issue No.lI :- The case of the plaintiff is that she is
entitled to a 1/3rd share over the plaint schedule properties and

that Exts. Al to A3 are not binding on her, as they were allegedly
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obtained by the first defendant by exercising undue influence over
the parents. Based on this contention, the plaintiff seeks a
declaration of 1/3 share over plaint schedule properties and
consequential partition. To prove the case of the plaintiff, the
plaintiff was examined as PW1 and Ext Al to A5 were marked. She
deposed in tune with the averments in the plaint. Certified copy of
Settlement deed No. 770/1989 was marked as Ext.Al. Certified
copy of Sale deed No. 657/91 was marked as Ext.A2. Certified copy
of Sale deed No. 54/1992 was marked as Ext.A3. Copy of caveat is
marked as Ext.A4. Copy of legal notice dated 16/10/2021 was
marked as Ext.A5.

19. The learned counsel for the plaintiff argued before the
Court that Exts. A2 and A3 sale deeds were executed without
adequate consideration, which itself is indicative of undue
influence. During the cross-examination of DW1, when a specific
question was put to him with respect to Ext. B3, which is the
original sale deed corresponding to Ext. A3, he deposed that the
property was transferred by his father to him for a consideration of
Rs. 35,000/-. He further stated that although the consideration
appears to be low, the same was fixed taking into account the
amounts he had earlier paid to his father, and therefore, the

consideration under Ext. B3 was shown as Rs. 35,000/-. The

relevant portion of his deposition is extracted as follows:"......em>M
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aflonallm  alelepaicoyd 50 eldHo @al OBISOD DD aly
QEBBlEOIM......" “ ... Sl ERWIOEVITB 6.21EBMYTIOLI A)BRWEINESS 50
am)c@‘om& afls’ 9B es 35,000/~ @at ag)amiem’ QU lAlEamM@ vddl@IGem)
)M @2NAElaP@d dEIWIEM. DD AlOWMM mcr&oﬂ«s% afls’ @eeeamm alo@am
QAUMR® DG GOEIOSODIDISlE] B® B®IRIgD. @RAISS Go oD@
@l Qlay IS8l o) )Mo GNIDWIRETE. @) O6NZ EHDOYo UROQo
WAWAl )M IO EIB:WBHB  TEUWlHOIM  MLIWIBRER)  af)an’
CaBloP@. ag)Mes ~JoIal af)@ @M@IM. D(EJBHI0o BT @RYUIOO
aflodallem @eniglaflal ag®@ QDEEI@@IEOMD AlOSOMI@. WOIWE).....

"adlodQDE agafles’ QIR 0@ @M@ )o@ Bl aloy

alBl@)d0l0oy@IQ] QD6BEl] aléMo Oale@IUllgPem” From his testimony, it

is clear that the consideration cannot be said to be inadequate in
the factual context of the case. The mere fact that the
consideration amount is low does not, by itself, lead to the
conclusion that the transaction was vitiated by undue influence.
This is particularly so when the executant has explained that prior
monetary transactions were taken into account while fixing the
consideration. Further, the sale deeds in question were executed in
the years 1991 and 1992, and the present suit has been filed after
a considerable lapse of time. In the absence of any convincing

evidence the plea of undue influence cannot be readily inferred
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solely on the ground of alleged inadequacy of consideration.
20. Further, when a specific suggestion was made by the
learned counsel for the plaintiff while cross examination of DW1

with respect to the deed executed by the mother, he deposed as
follows:- "......20@>Q06em @R Qg ) e @M. @R® WMMIURUQWI0o
@QY6M. @REEROM WMMIUWo @YX AfPD @M@ Cald®) ) ag)Mlee’

COMIV® 6BINE M allmalleom ed:6re’ oeam_l,@‘]%:ﬂgd QlleIIWIo

) EONQ@IEM )N alOem® Mleuwlesam.....” From the above

suggestion that, after the execution of the settlement deed by the
mother in favour of DW1, the defendant considered it insufficient
and, on that basis, is alleged to have exercised undue influence
over the father to execute further deeds in his favour, it can be
reasonably inferred that the plaintiff has no consistent case that
the deed executed by the mother in favour of the defendant was
vitiated by undue influence. Furthermore, DW1 has categorically
denied the suggestion that the document was obtained by undue
influence and has further denied that there was any expressed
intention on the part of the parents to give any property to the
plaintiff. Therefore, the evidence of DW1 probabilizes the case of
the defendant that the transactions were voluntary and not the
result of any undue influence.

21. Furthermore, when a specific question was put to
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PW1 with respect to the relief claimed and the amount allegedly

given by the first defendant to the plaintiff, she deposed as follows:

“ e 10 &g’ Qmy BOUEMBOAMN AIOETMIEM BT OISO BHBAN@. EDD
eHaUloal emome oo  JaTlOenaT  @RAIG:Ie CAEMOAMIEEM)
@eco 10 erva@ caEMeEAMIGEM  af)ay  GabElap@d 10 eaudd
GQIEMORMMIEM af)O@  @RYUWLo........ ” She further deposed while cross
examination that :- "..a9e®@ aflanad MVEED 1-wo WG VWBadlaner.
aflanaoeslay’ aurslaasle). @5 alddo (@ al @AW af)am alOETINITY ETHIM
DleauWlesmm, aglee 1 aldHo (@HBal@IeM @AN.....” " 0)OD
6226 aflabate 2004 eanERjald @XMe @RWI@MD. @AT Allanad
MUO@o UBANIBOM 2 ABldHo @l OO af)dD  AlOEMITD  ETNEBRUD
@OAUWOAISE] OM®....." ".....6/6/2014 DOGDBI@® of)O® TVEOIBOMD
ag)VeNieng)es. 389012 6alds (@00 af)Mlee e 50000 @al
M@BH OB alO6TMIT  VABWIEN. 6OM  @OAIRIPSISE] O
21/ 12/ 2020 @loclolcd SBl eal@zmmdeal 12391 Mm@ 62186 (@ldd0o
10 AleWo (@al @AM ag)M AlOEOMITD LOAIWIET, BRE INDIEM EDD GBI’

OHIFHOIM af)OM GJBlafloj@. 10 HTVA MuNLle IO A0 af)OM
D68 HEUDIM QDA 621" 10 BldHo @Bl OBHISOD....".
22. From the above deposition of PW1 during cross-

examination, it probabilizes the case of the defendant that certain

amounts had, in fact, been given by the first defendant to the
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plaintiff at different points of time. PW1 has admitted receipt of
amounts such as X50,000/- and X10,00,000/-, and has also not
completely denied receipt of monetary assistance at the time of her
marriages, though she disputed the exact quantum. These
admissions lend credence to the contention of the defendant that
financial assistance was extended to the plaintiff, thereby negating
the allegation that she was completely deprived of any benefit.
Further, a material inconsistency is evident in the testimony of
PW1 with respect to the relief claimed. While the suit is one for
declaration of 1/3rd right over the plaint schedule properties along
with consequential relief of partition and separate possession,
PW1, during cross-examination, has categorically stated that her
claim is limited to 10 cents of land. This deviation strikes at the
root of the plaintiff’s case, as it reflects uncertainty and
inconsistency regarding the nature and extent of the relief sought.
Such inconsistency weakens the credibility of the plaintiff’s case
and supports the defence version that the claim is an afterthought,
lacking a clear and definite legal basis.

23. One of the contentions raised by the learned counsel for
the defendant is that Exts. A1 to A3 deeds were executed in the
years 1989, 1991, and 1992, and that the present suit, filed at this
belated stage, is clearly barred by limitation and is only an

afterthought intended to cause inconvenience and disturbance to
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the first defendant. Further, when a specific question was put to

PW1 with respect to the allegation of undue influence over the
parents, she deposed as follows: pr—1) (1o N [ORTeY](ep)
@RAUBINOS )TN alOQM AUMRSOWRD allodal adleam@Im’ gadal allmdal
BMlo (JDIES ) DOBOISOD )N AlOEIT WVAIWIOT, @YW
aflonal” 8@ans gallaflgee. allodal @reasem  afgdilosamngooo 1991-
B6M. @RMIM GWoaHo 17 QUAUEBBRULHE GO allal MEMeq SO
alOEToON@  Lo@lIE. @ReEBOMm 17 aldaHo LIRS W@ aMa ;@D
ool ageo®mleje @WIGIO MUMAIMERSI  alod®]  OBHISOO@IW]
@RGIQIGR) o) GanBlaP@ Al edIgoTISlel.  adlonal’ aem’
)T OLIFOD  BRHUIOERW aBOOEIEje HAVY af)OOTVA H2IQANE®)
aeamBlejo MSalSle®@ aflonal” culledlafiglel e’ aloeomI@. oo
afledal 8aMdo (JTHH6 HOODYDI@BaD BIMIo (@JO] @R GI@].oj®IODTY
alO60Y AQalS] HOOMLDI DRI, @EREBONMWSE  HOVHOBIMMo MM

BHISD W@ a0IREIGE TSR DI @oOH@IMoe MNYB:H] oo S]ISle)....”

24. The above deposition of PW1 further strengthens the
contention of the defendant that there was no undue influence
exercised upon the father of the first defendant. PW1 has clearly
admitted during cross examination that the properties were
transferred by her father in favour of the first defendant as early as

in 1991, and that the father lived for about 17 years thereafter.
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Significantly, she has also admitted that during this long period,
the father had not initiated any legal proceedings before any
competent authority to challenge or set aside the said documents.
This conduct assumes importance, as it indicates that the
executant himself had accepted the validity of the transactions and
had not treated them as vitiated by undue influence. Further,
although PW1 made a vague statement that the father was
unhappy, she admitted that no documentary evidence, such as the
alleged letters, has been produced before the Court. Such
unsubstantiated statements cannot be relied upon to establish
undue influence. Therefore, this evidence probabilizes the case of
the defendant that the transactions under Exts. Al to A3 were
voluntarily executed and were never questioned during the lifetime
of the executant, and that the present suit, instituted after several

decades, is not only barred by limitation but also lacks bona fides.

25. The learned counsel for the defendant argued before the
Court that the plaint schedule Item No. 1 property, along with a
certain extent of property owned by the mother, was transferred to
the first defendant by virtue of two deeds executed by the mother
of the plaintiff and the first defendant. Therefore, it is contended
that the averment of the plaintiff regarding undue influence
exercised over the mother cannot be sustained in light of the

testimony of PWI1. In support of this contention, the defendant
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relied upon Ext. Bl and Ext. B4. Ext. Bl is the original of
Settlement Deed No. 770/1989, and Ext. B4 is Settlement Deed No.
731/1989, both executed by the mother of the first defendant in
favour of the first defendant. In order to substantiate the same,

when a specific question was put to PW1 during cross-examination,
she deposed as follows: “.......a0)00M @MAQY @RENIEL. AIGI@IOEMATY
@R af)BIMIS alO, af)OM@ MIqRSIMe @RI, EKIR@ Badlmilcd
O2IMNGEPYIEM AMMYIENVT. @REBOM af)dR GRONOW BT  (@IIQUUDo.
BOBIEOHSODOINE Go DRI, @REROM @M af)OM MVGANIBAIGWIS
AlO60), AHOS af)Mlee @RENIRLe AIFlQ@IOEMAT. @REROM Bavlalwldo
(@PQIUDY @RENIRLe alfl@ aflalo a0 ag)(M G2Elad@ AClLBMNE® AUO®
a)OP BRMYQES HERMIB DMBWI@BMD. @RMPWoSle: 1 iy @ 2
@RYWID (JBHIOAIEM B0Mlo (JDNEE ) DOBNISOO® )N AlOETMIT.
o) BT OM B85 2] @RAIWIL). @RMOW BAIBOT HB:IFEAIIW deniglallal
@RYWIVo Af)EDIV@IOEMEHITD @RI QfleNZo @Y ABHM O CUDAUIHBAN cuay
@YU ) EBIOBNISHEIL] ) AIOEIES BRDIOHMBEBS.a] ag)Teedldle).”

26. From the above deposition of PW1 during cross
examination, it can be concluded that the allegation of undue
influence over the mother is not supported by any reliable or
cogent evidence, as the statements made are vague and

unsubstantiated. Furthermore, from Ext.B1 and B4 it is proved
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that the mother of the 1°* defendant excecuted two documents in
favour of the 1% defendant, which renders the plea of undue
influence inherently improbable, as repeated execution indicates a
voluntary and conscious act. Thus, the evidence on record
probabilizes the case of the defendant that the transactions were
voluntary and that the present claim is belated and unsustainable
in law.

27. One of the independent witnesses was examined as
PW2 on the side of the plaintiff. PW2 deposed that he had
knowledge that the father of the plaintiff had decided to give 10

cents of property to the plaintiff. The relevant portion of his
deposition is extracted as follows:- “eom allanaoom’ gmd” andlQes
adlonal aleioaem  agemm  ualallessQo QAUR  af)gde DHM ) Lo
OISO af)(Mo af)TMIHE) NHWDHE OBISHHBOIM 6300 EDE] af)(TMo af)BAMIS’
AlOQHQEEIW] )@ AHBOHS  @OQAITLO  AUSOE  BQMIQAET,
BRYWOOEHIETE FOEERSOS HSIWICLNAIMQSS anclimW] @ralles 10 eavad
QAR OBIFHIOAM B WM @ ) TOHQo @6EReM 10 HTVg cuay
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28. From this testimony of PW2, it is clear that the father
had the intention to give 10 cents of property to the plaintiff.
However, during cross-examination, when a specific question was
put to PW2 as to whether the father had property at the time when
he decided to give 10 cents to the plaintiff, he deposed that at that
time the father had no property to transfer. Moreover, the
properties had already been transferred in the years 1991 and
1992, and no steps were taken by the father to set aside those
deeds. Furthermore, from the deposition of PW2 itself, it is evident
that the father had transferred the property to the defendant
voluntarily, but later, considering the situation of the plaintiff, the
father intended to give 10 cents to the plaintiff. This probabilizes
the case of the defendant that the father had voluntarily effected

the transfer in favour of the defendant.

29. Moreover, when a specific question was asked during the
cross-examination of PW2 regarding the testimony that the

measurement was conducted by the father for giving 10 cents of

property to the plaintiff, he deposed as follows: “cvdcieo QNgl.a]
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EMBHH @RHGEMI af)emMailes) @rdldilel.” From his deposition, it is not

clear as to which property he is referring. From the deposition of
PW2, it can be inferred that although there was an indication of
intention on the part of the father to give 10 cents of property to
the plaintiff, such intention was neither definite nor capable of
being acted upon, as PW2 himself admitted during -cross-
examination that the father had no property at the relevant time.
Further, the witness was unable to clearly identify the property
allegedly measured for this purpose, thereby creating ambiguity
regarding the subject matter. On the contrary, it lends support to
the case of the defendant that the earlier transfers were effected
voluntarily, and that any subsequent intention expressed by the
father was only his desire to support her daughter but insufficient

to confer any legal right on the plaintiff.

30. The burden of proving undue influence squarely lies
upon the plaintiff. Mere allegations are not sufficient; the plaintiff
must specifically plead the circumstances constituting undue
influence and adduce cogent and convincing evidence to
substantiate the same. In the present case, a careful perusal of the

pleadings shows that the allegations of undue influence are vague,
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general, and lacking in material particulars. There is no clear
averment as to the nature of the influence, the manner in which it
was exercised, or the circumstances under which the executants
were allegedly compelled to execute Exts. Al to A3. The plaintiff
has alleged that Exts. Al to A3 were obtained by the first
defendant by exercising undue influence over the parents;
however, the said plea is not supported by proper pleadings as
required under Order VI Rule 4 of the Code of Civil Procedure,
1908. It is a settled principle that in cases involving allegations of
undue influence, the party must specifically plead all material
particulars, including the nature of the relationship, the
circumstances under which the alleged influence was exercised,
the manner in which the executants were dominated, and how the
transactions became unconscionable. In the present case, the
pleadings of the plaintiff are vague and general, lacking any
specific details as to when, where, and in what manner the first

defendant exercised such influence over the parents.

31. Further, the evidence adduced by the plaintiff is wholly
insufficient to prove that the 1% defendant was in a position to
dominate the will of the parents and the trasanction appear on the
face of it or on evidence adduced to be unconscionable. Except for
the testimony of PW1, no independent or reliable evidence has

been produced to prove that the first defendant was in a position



26
to dominate the will of the parents so as to execute Exts. Al to A3
documents in favour of the first defendant. In such circumstances,
Exts. Al to A3, being registered documents, carry a presumption of
due execution and validity. The plaintiff has failed to rebut this
presumption by acceptable evidence. Therefore, the contention
that the said documents are void ab initio cannot be accepted. On
the contrary, even as per the plaintiff’s own case, the allegation of
undue influence would render the documents voidable, and not
void. In the absence of proper pleadings and proof of undue
influence, the plaintiff has failed to establish any legal ground to
invalidate Exts. Al to A3. Consequently, the plaint schedule
properties is now in absolute ownership and possession of the 15t
defendant therefore the claim for declaration of 1/3 right and for
partition cannot be sustained. Hence issue No. I is found against

the plaintiff.

32. Issue Nos. II and III:- In the present case, the plaintiff

claims a 1/3rd share over the plaint schedule properties and seeks
partition and permanent prohibitory injunction on that basis.
However, the plaintiff has failed to establish her right over the
properties. As already discussed, Exts. Al to A3, under which the
properties stand in the name of the first defendant, have not been
successfully challenged by the plaintiff. The contention that the

said documents are void ab initio cannot be accepted, as the
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allegation of undue influence, even if proved, would render the
documents only voidable. Moreover, the plaintiff has neither
properly pleaded nor proved the essential ingredients of undue
influence in accordance with Order VI Rule 4 of the Code of Civil
Procedure, 1908. The pleadings are vague and lack material
particulars, and no convincing evidence has been adduced to
substantiate the same. In such circumstances, the registered
documents in favour of the first defendant carry a presumption of
validity, which has not been rebutted by the plaintiff.
Consequently, the title over the plaint schedule properties is held
to be vest with the first defendant by virtue of Exts. Al to
A3/Ext.B1 to B3. Once the plaintiff fails to establish any subsisting
right or share in the properties, the very foundation of the claim
for partition falls to the ground. It is well settled that a decree for
partition can be granted only when the plaintiff proves co-
ownership or joint title over the properties. In the absence of such
proof, the relief of partition cannot be granted. Hence issue No. II
is found against the plaintiff. Further, the relief of permanent
prohibitory injunction is only consequential to the establishment of
a legal right. When the plaintiff has failed to prove her title or
possession or any enforceable right over the plaint schedule
properties, she is not entitled to the discretionary relief of

injunction as well. Therefore, in view of the failure of the plaintiff
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to establish her right over the plaint schedule properties, she is not
entitled to a decree for partition or for permanent prohibitory
injunction as sought for. Hence issue No. III is also found against
the plaintiff.

33. Issue No.IV:- In result, the suit dismissed with

cost.

(Dictated to the Confidential Assistant, transcribed by her, corrected by me and
pronounced in open court this the 315t day of March, 2026)

Sd/-
AMAILA LAWRENCE
MUNSIFF
APPENDIX:
Witness for the Plaintiff:
PW1 27.01.2026 Jessy P Abraham
PW2 05.02.2026 Dr.G.Samuel
Exhibits for the Plaintiff:
Al 03.04.1989 Certified Copy of Settlement Deed

No0.770/1989 of SRO, Chengannur
A2 20.03.1991 Certified Copy of Sale Deed No0.657/1991 of
SRO, Chengannur

A3 08.01.1992 Cerfied Copy of Sale Deed No 54/1992 of
SRO, Chengannur

A4 23.04.2021 Copy of Coveat

A5 16.10.2021 Copy of Advocate Notice
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Witness for the Defendants:

DW1

02.03.2026

P.A.Abraham

Exhibits for the Defendants:

B1

B2

B3

B4

B5

B6

03.04.1989

20.03.1991

08.01.1992

28.03.1989

05.03.2025

05.03.2025

Settlement Deed No. 770/1989 of SRO,
Chengannur ((Proved by PW1)

Sale Deed No. 657/1991 of SRO,
Chengannur ((Proved by PW1)

Sale Deed No. 54/1992 of SRO,
Chengannur ((Proved by PW1)

Settlement Deed No. 731/1989 of SRO,
Chengannur

Tax Receipt No. KL04050201313/2025
issued Village Office, Chengannur

Tax Receipt No. KL04050201314/2025
issued Village Office, Chengannur

Id/-
MUNSIFF



