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IN THE COURT OF THE MUNSIFF, KAYAMKULAM
Present: Smt.Aneesa.A, Munsiff

Tuesday, the 5" day of November, 2024, 4™ Karthika, 1946.

IA 15/24 in OS 483/2013
(Filed on 27.05.2024)

Petitioners/Plaintiffs:

1.  Fiji Rajeev, aged 56 yrs,
W/o. Rajeev,
Krishna House,
Chirakkadavam Muri,
Kayamkulam Village.
From Chakkittayil House,
Malamel Bhagam Muri,
Keerikkadu Village.

2.  Rajeev, aged 59 yrs,
S/o0. Sadasivan,
Krishna House,
Chirakkadavam Muri,
Kayamkulam Village.
From Puthumuriyil House,
Pathiyoor kala Muri,
Pathiyoor Village.

(By Adv.M.R.Salim)
Cr.Petitioners/Defendants

1. Chakrapani, S/o Madhavan,

Sudarsana House,
Malamel Bhagom Muri,

Keerikkadu Village.
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2. Sajeev, S/0. Kochukunju,
Valaykakathu Tharayil House,
Kayamkulam Muri,

Kayamkulam Village.
(By Adv.Stephen J. Daniel)

This petition filed under section 151 Order VI and Rule 17 of Civil
Procedure code 1908, and coming on for final hearing on 05.11.2024 and
the court on the same day delivered the following.

ORDER

This is an order in a petition filed under Order VI Rule 17 of the
Code of Civil Procedure, 1908 to amend the plaint.

2. The gist of averments in the petition are as follows:- The
petitioner is the plaintiff in the suit. The 2™ plaintiff is her husband.
The suit is filed for declaration of title, fixation of boundary and
consequential injunction. The first schedule item Nos. 1 and 2
properties belongs to the petitioner and the second schedule item Nos.
1 and 2 properties belongs to the 2" plaintiff. The first schedule
properties are at the northern side of the second schedule properties.
NH 66 is passing along the adjacent western side of plaint schedule
item Nos. 1 and 2 properties. During the pendency of this suit, in
connection with the ongoing development of western NH 66, portions

of plaintiff first schedule item No. 1 property and the plaint second
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schedule item No. 2 property have been acquired by the Government
of Kerala. As there is a prayer for declaration of title, the extent of the
said properties shown in the plaint are required to be corrected in
consonance with the extent of properties acquired by the Government
of Kerala as mentioned above. For effecting such corrections, the plaint
is required to be amended as shown below:-.

1. @MP. BMIo algld BMIs Maudlerl "«;@Cacm" " agom@Im’ emeo
088 "1" )@ 20dl ald®@e "0" ag)Mmooe "l co)@ af)OM@IM’ eme 988 "65"

af)(M@ 20gl aldh@e "55" ag)eo @il@oo) al@esmaimoo

2. @PMPWo BMIo algld @6N=Io mau® allaiesm ceosoOe)ss "8.25"

af)M@) 20Gl aldh@o "7.15" agiom’ @ilaaors eal@esan@ias

3. @PMPWo BMIo alld B0 onud©@d " allaiesmo ag) M@’
cMmee 988 (Slcm(?)ecy 459/9 3.98 @@(3«15](63 QISER  @oQo Sloen @ 2
@@(3(7\)” 5 al dQQe" e @0dl alsH@e "dlcm(?)ecy 459/9 4.38 @@(3015](68
(crunele e «;Tagq;oea(fa @&oeo 03.98 @T@@au”) "QISER  @PQo Soen@d 2
@@(3(7\)” 5 ar 9@ omgoﬂm“ ORI @Ta@q;oea(fa @)oo 01.65 «;@(3«15’
oy @g@@'l@% alsleomog  @oge 01.10 «;@(3«15’ QMY ©OaNCAUSS  EaldQ®

HYlg8s 55 al aﬂg(a QUMYOJe MUBL! QB0 &Sl @B " ag)an’ @O

cal@esmaiavo
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4. @PMPWo P6MBIo alld BaMIo DA @D " ar: 9(3 af) M @M’ BME®
os8 "60" agMmo @3¢ aldh@o "20" agmoe Qllaieem BHI8OVIL88 "6.60"

af)(M@ 20gl ald@o "6.20" agoo @@ cal@esmaitoo

~on

S. @PMPWo @EMRIo alSld 6N MMIdeal " @Tg(am) af) @M’ CNO©
088 "2" aflm®@ @0gl ald@e "1" ag)o, "l 9(3" A M@ EMe 988

"33" ag)Mm@ 20dl aldh@o "73" ag)Meo @l@aom) ol @esan@ias

6. @PMPWo ©6MEIe aldld @620 Pud@d " allcueemo ag) M@’
CMO0 988 "dlcm(?)ecy 459/9 #oen®d 2.33 @O¥MYe 2(a) ©3 ealg 6.20
@QYMYo @(!3@056)5 s’ al@ary cﬁ:ﬂSn{ﬂ 8.53 @Oy’ @IS Mlale MlE:@®o
(qg¥Tal=1lo1 @Uaaodas algld Mo  6M3o mmu@ omgoes)(ﬁ aar’ cai@ary
&lsasan 16.78 @@(3«15’ QRO sl cumém'loc@ ODMERo HIPEBo QAUSEHRo DSBS

DOlaiB8e @RB:MO " af)N@ 20dl ald0o "o‘lm)(acscy 459/9 4.38 @@(30151(63
(runele o) @Ta@q;da:(fa @d00o 03.98 @T@(&m” ) OOMER BIWo Soca@®d 2
@@y’ 33 ar a‘ﬂg(?) omgoﬂ(Ga alSleomoQ @oQe 60 al: @9(8 QUMY OOANEER
CaloQ® HYloi8s 1 «;@(3«15’ 73 al 9(3 QUYOYo @(faaoalas algld BMdo ©6MZo
mcrgoes)@ s’ al@ary’ elsasan 15.08 @@(3(71)” amyaf sl airyalen eoes.

HoBBo  AUSERe OS88 DOIR)HBo @YBHM " af)M @O0 eal@esan@iaes

OO OENMRIGHEIMRMI6EM .



Thus, this petition.

3. The respondent/ 1* defendant filed objection contending
inter alia as follows:- The petition is not maintainable either in law or
on facts. The plaintiff has no right to seek an amendment at this
belated stage. Only intention of the plaintiff is to protract the matter.
The above numbered case was originally listed on 04.08.2023. From
the side of the plaintiffs, the 2™ plaintiff and two advocate
commissioners and surveyor were examined as PW1 to PW4 and Exts.
C1, C2 and C3 were marked. The plaintiffs’ evidence was completed
on 01.12.2023. After completing evidence, the plaintiffs filed an
application as I.A.No. 13/2024 for admitting additional evidence and
also filed another application as I.A.No. 14/2024 to remit back the
commission report. Against both the above said applications, strong
objections were filed by the 1°* defendant and the said petitions are
pending. In the meanwhile, plaintiffs also had filed an application
[.A.No. 4/2023 to amend the plaint and that was allowed by this court.
Now, after completing plaintiffs’ evidence, defendant filed proof
affidavit and document and on 17.02.2024, defendant filed witness
schedule. Then only on 21.03.2024, plaintiffs’ counsel submitted

before the court that a portion of plaint schedule property is acquired
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by the Government. So, the extent of property and description of
property of plaint schedule is not correct. Hence the counsel sought
time for amending the plaint. Thus, this court removed the case from
list. The above numbered suit is filed for declaration of title and
fixation of boundary. The commissioners visited the property in the
year 2013 and subsequently, 2014 also. Proceedings of land
acquisition was started in the year 2016 and it was completed in the
year 2018. But, that was suppressed by the plaintiff with malafide
intention to grab the property of the 1* defendant. Only when the
defendant sited the village officer to prove the said fact, plaintiff filed
the present amendment application. There is no bonafides on the part
of plaintiffs. As per the proviso of Order VI Rule 17 of C.P.C, no
application for amendment shall be allowed after the trial has
commenced, unless the court comes to the conclusion that, in spite of
due diligence, the party could not have raised matter before the
commencement of trial. Proposed amendment will completely change
the basic nature of the suit. So, that cannot be allowed. Only remedy
available to the plaintiffs is to file fresh suit. So, this application is to
be dismissed with the costs of the respondent.

4.  The following points are formulated for consideration:-



7

1. Whether the petitioner is entitled to an order for
amending the plaint as sought for ?
2. What shall be the order as to reliefs and costs ?
5. Heard both sides.

6. Point No. 1:- The petitioner/ plaintiff filed the petition to

amend the plaint as during the pendency of the suit, in connection
with the ongoing development of the western NH 66, portion of plaint
first schedule item No. 1 property and of plaint second schedule item
No. 2 property have been acquired by the Government of Kerala and in
order to correct the measurements of the plaint schedule property after
deducting the acquired portion by the Government is to be required.
According to the petitioner, as there is a prayer for declaration of title
and fixation of boundary, the extent of the said properties shown in
the plaint are to be corrected in consonance with the extent of
properties acquired by the Government of Kerala as mentioned above.
The respondent objected the application by stating that the application
is filed in a belated stage and the only intention of the plaintiff is to
protract the matter. The learned counsel for the respondent pointed
out that, no application for amendment shall be allowed after the trial

has commenced, unless the court comes to the conclusion that in spite
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of due diligence, the party could not have raised matter before
commencement of trial. He contended that the proceedings of land
acquisition was started in the year 2016 and it was completed in the
year 2018. But, that fact was suppressed by the plaintiff with the
malafide intention to grab the property of the 1% defendant. On
perusal of records, it is evident that the trial of the case was started on
04.08.2023 and only after completing the evidence of the plaintiffs,
such a submission that a portion of plaint schedule property was
acquired by the Government is put forth by the learned counsel for the
plaintiffs. Since the suit is for declaration of title and fixation of
boundary, the extent of properties shown in the plaint are required to
be corrected in consonance with the extent of properties acquired by
the Government of Kerala, otherwise, no purpose will be served to
both sides. On perusal of records, the court is of the opinion that to
resolve the conflict between the parties, it is necessary to allow the
amendment sought by the petitioner. So also, it is seen that the
amendment sought will not change the character of the suit. No
prejudice will be caused, if this court is inclined to allow this petition.
Therefore, I am inclined to allow this petition. Thus, point No. 1 is

found in favour of the petitioner.
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7. Point No. 2:- In view of my discussions and findings on

point No. 1, the petition is liable to be allowed.
In the result, the petition stands allowed. The petitioner shall
carry out the amendment within five days and produce the amended

plaint. No order as to costs.

(Dictated to the confidential assistant, transcribed and typed by her, corrected and
pronounced by me in open court on 05" day of November, 2024.)

Sd/-
ANEESA. A
MUNSIFF
APPENDIX
Nil.

Sd/- MUNSIFF
// True Copy //

MUNSIFF

Typed by: Shafeek
Compd by:
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Order in IA.15/2024 in
0S.483/2013, Dated.05/11/2024



