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IN THE COURT OF THE MUNSIFF, HARIPAD
Present: Sri. D Sreekumar L.L.B., Munsiff
Thursday 13™ February, 2020/ (24™ Magha 1941).
0S. 294/2017
(Filed on 24.10.2017)

Plaintiff: Jacob Thomas, aged 45 yrs,
S/o Thomas Idikkula,
Attumalil puthen purayil,
Melpadam muri, Veeyapuram village,
Karthikappally Taluk, For his
Power of Attorney Holder,
Nirmala Mohan, D/o Thomas Idikkula
--of —do-- --do--

By Adv. Saji Thampan

Defendant: Joseph, aged 68 yrs,
S/0 Joseph, Vattasseri (H),
Melpadam muri, Veeyapuram village,
Karthikappally Taluk.

By Adv. R. Aravindakshan.

This suit is having been finally heard on 03.02.2020 and the court on
13.02.2020 delivered the following:
JUDGMENT

Suit is for declaration of easement right by grant and permanent
prohibitory injunction.

2. The averments in the plaint, in brief, are as follows: Plaintiff and
defendant are neighbours. Plaint 'A' schedule property measuring 12.65 ares
comprised in resurvey no.289/10-3 of Veeyapuram Village belongs to the
plaintiff by virtue of sale deed no.31 dated 03..01..2012 of Haripad Sub Registry.
Plaint 'B' schedule property measuring 19.60 ares comprised in resurvey
n0.290/1 of the said village also belongs to him by virtue of settlement deed

no.2078 dated 11..08..2011 of the above Sub Registry. Both properties are
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possessed and enjoyed by the plaintiff. 'B' schedule property is situated on the
immediate eastern side of plaint 'A' schedule property. Plaintiff's residential
building is situated in 'B' schedule property. Since the plaintiff is employed
abroad, his sister named Nirmala Mohan being his power of attorney holder has
instituted this case for and on behalf of him. Even prior to the purchase of 'A'
schedule property, the plaintiff and family were using a way that starts from the
south-western corner of plaint 'B' schedule property and passes through 'A'
schedule property towards west and thereafter deviates towards south runs a
distance of 50 metres to reach the southern public road, Veeyapuram-Mannar
road. The portion of way lying in north-south direction has a width of 3.90
metres in east-west direction and the portion lying in 'A' schedule property in
east-west direction has a width of 3 metres. The plaintiff and his family are using
this way for the last more than 60 years freely, openly and uninterruptedly. By
virtue of deed no.31 dated 03..01..2012 in respect of 'A' schedule property, the
plaintiff and family derived a right of way including one for vehicular access
through 'D' schedule item from the southern Veeyapuram-Mannar public road
upto river Pampa situated on the north with a width of 3.90 metres and the way
still exists as such. Plaint 'C' schedule property measuring approximately 12 ares
comprised in resurvey no.289/10 belongs to the defendant and it is situated on
the immediate western side of 'D' schedule way. The defendant has no manner of
right to interrupt the plaintiff's user of 'D' schedule way. The plaintiff purchased
plaint 'A' schedule item from one Annamma Cheriyan and her daughter Mable

Cheriyan. They derived title to the property as item no.3 in partition deed
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n0.3266 dated 03..12..2004. As per the partition deed also, the 'D' schedule item
is referred to as a way that starts from the southern public road and lies upto the
northern river Pampa with a width of 3.90 metres. The defendant who has in a
strained relation with the plaintiff and his family for quite some time is making
attempts to obstruct the user of the way by the plaintiff and family and as such
on 25..09..2014, the defendant attempted to erect a fence from the south-
eastern corner of 'C' schedule property towards 'D' schedule way with a view to
obstruct the plaintiff's user of way. Due to the timely intervention of the plaintiff
and some neighbours, the above attempt was aborted. However, the defendant
threatened to cause further obstruction in the way and as such the plaintiff
instituted 0.S.No.323/2014 before this court and later with the leave of the
court said suit was withdrawn. Thereafter on 24..10..2017 the plaintiff got
reliable information that the defendant is deliberating to make further
obstructions by taking advantage of the situation that an injunction order is not
prevailing against him. Hence the plaintiff approached this court for declaration
of easement right by grant through 'D' schedule way on the strength of sale deed
no.31 dated 03..01..2012 and for permanent prohibitory injunction restraining
the defendant and his men from obstructing the 'D' schedule way by erecting
fences, compound wall, etc.

3. Defendant entered appearance and filed written statement
contending as follows: This suit is not maintainable factually and legally. The
plaintiff approached this court suppressing the fact that there existed a way

towards east from the 'B' schedule item to pass towards the eastern public road.
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This way was being used by the plaintiff and his family for long. Plaint 'A'
schedule item was purchased by the plaintiff subsequently and it was joined with
the 'B' schedule property. Since there was a pre existing way for 'B' schedule
property, 'A' schedule property was purchased by excluding a right of way. A
reference as to right of way is absent in the documents pertaining to 'A' and 'B'
schedule properties. The suit is filed on an experimental basis to see whether a
new way can be created through the defendant's property. Plaint 'A' and 'B'
schedule properties are erroneously described in the plaint. It is true that
partition deed no.3266 dated 03..12..2004 was executed in the family of the
defendant. By virtue of the above partition deed, property measuring 52.62 ares
comprised in resurvey no.289/10 was also partitioned and each shareholder
was allotted 32.5 cents of land. The remaining property comprised in the said
resurvey number was left for the purpose of common use of way by the above
shareholders. This way is situated on the eastern side of 'C' schedule property
belongs to the defendant. This way starts from the southern public road has a
width of 3 metres upto the property of the defendant and thereafter through the
eastern side of the defendant's property, it goes further towards north to the
northern river Pampa at a width of 3 feet only. The existing way towards the
defendant's property was constructed by the defendant by spending his own
money in the year 2004 in view of construction of a house in his property. The
right of way described in the above partition deed was not given to the plaintiff
while the property was sold to him by Annamma Cheriyan and Mable Cheriyan.

Prior to the partition, the defendant's family had no necessity for a way as
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described as 'D' schedule. The entire property belonged to the family was
situated as a compact block on the northern side of the public road and it was
commonly owned by the plaintiff, his siblings and their mother. Hence the
plaintiff's claim that the way was being used for the last sixty years is false. A
way in conformity with the description of 'D' schedule item has not existed at
any point of time. It was impossible to exist such a way through 'A' schedule
property as there existed an 'anjili' tree aged about 70 years on the southern part
of 'A' schedule property. This tree was cut and removed after purchase of the
property by the plaintiff. Since the way has other right holders also, the suit is
bad for non joinder of necessary parties. As the plaintiff has no manner of right
in the way, the defendant has every right to prevent the plaintiff from entering
in 'C' and 'D' schedule properties. At no point of time, the plaintiff or his
predecessors used the way described as 'D' schedule item. The plaintiff's father
and some goondas tried to cut open a new way from the south-western side of
'A' schedule property and the same was prevented by the defendant. The above
way having a width of 3 feet is situated on the eastern side of 'C' schedule
property separately. The plaintiff by creating some signs of way in 'A' schedule
property falsely instituted 0.S.No.323/2014 claiming right of way by
prescriptive easement and while the suit was at the verge of dismissal, he
withdrew the same and instituted the present suit raising false contentions. At
no point of time, the plaintiff has taken vehicles through 'D' schedule item or 'C'
schedule property. As the plaintiff has no manner of right to claim an easement

right by grant through property described as 'D' schedule item, the suit is liable
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to be dismissed with the cost of the defendant.
4. On the basis of the above pleadings the following issues were
framed for consideration;

1.  whether the suit is bad for non joinder of necessary
parties?

2. whether the plaintiff is entitled to a declaration of
easement right by grant through 'D' schedule way?

3.  whether the plaintiff is entitled to get a decree of
permanent prohibitory injunction as prayed for?

4, what shall be the order as to costs?

5. From the side of the plaintiff, the power of attorney holder of the
plaintiff and four witnesses were examined as PW1 to PW5, and Exts.Al to A6
were marked. The commission report, mahazar and rough sketch prepared by
the advocate commissioner were marked as ext.C1 series (a) to (c).

6. Neither any oral nor any documentary evidence was adduced from
the side of the defence.

7. Heard both sides

8. Issue No.1 :- The plaintiff approached this court for a decree of
declaration in respect of easement by grant through plaint 'D' schedule way and
for consequential injunction. As per the plaintiff's case, the right of way was
derived by the plaintiff by virtue of his title deed, deed no.31 dated 03..01..2012
(ext.Al). It is contended by the defendant that the plaintiff has not derived any
right of way as per the above document. By virtue of partition deed no.3266
dated 03..12..2004 (ext.A3) executed in the family of the defendant, a total

extent of 52.62 ares comprised in resurvey no.289/10 was also partitioned and
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each shareholder was allotted 32.5 cents from the said property. The remaining
portion of property from the total extent was set apart for the purpose of way for
the common use of the above shareholders. Therefore, apart from the defendant
herein other right holders are also there in respect of the way and non inclusion
of them in the party array renders the suit bad for non joinder of necessary
party. Admittedly, the property set apart for way is not the share of any of the
above shareholders. In fact, that is a different property set apart as a way. The
plaintiff's apprehension is against the defendant herein alone. Section 34 of the
Specific Reliefs Act entitles a person to seek the discretionary relief of
declaration against any person who denies or interested to deny any legal
character or right to property. The plaintiff has no case that the other
shareholders have denied or are interested to deny the plaintiff's right to
property. No evidence is brought on record to show that some other persons
have some distinct right in respect of the property referred to as way in this case.
Hence I find no reason to think that an effective decree cannot be passed
without the other shareholders on the party array. Hence issue no.1 is found in

favour of the plaintiff.

9. Issue Nos.2 and 3 :- The defendant has denied the plaintiff's right
of easement by grant through a way as described as 'D' schedule item. Further, it
is specifically denied that the plaintiff has derived a right of way by virtue of his
title deed, deed no.31 dated 03..01..2012. As per the plaintiff's claim, on
purchase of 'A' schedule property, a right of way was devolved on him which was

actually annexed to item no.3 in the partition deed (no.3266 dated
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03..12..2004). Since the plaintiff's transferrer Annamma Cheriyan and Mable
Cheriyan transferred item no.3 in favour of the plaintiff, the right of way
annexed to property was also transferred in favour of the plaintiff. It is true that
in ext.A3, a right of way as contended by the defendant is reserved in favour of
the shareholders in respect of the above 52.62 ares of land comprised in
resurvey no.289/10. It is as follows: cqru@aieal 289/10 @3 ©alg 52 @RBMY 62
ardlgd  ayiaile emE)EImMSs c0oWImd Ml  QISERN)QIMMSS

ANV’ AUIOE HMAUSLIIW)BS MVALIOM)B)S] 1-00 3-0o 4-Do 5-O0 algld

OSAMARE  QIIAOM NOINDEODIS) S| V6D al@1ER) @I’
@RQUE0UOR)MRIIIBlEN) M@)o @RQ®) @RMBEIMo

OSAROAS;OMAUOM aldslaibloam®)@0s)an). Going by the above recitals, it
can be seen that the above shareholders were given a right of way convenient to
the passage of vehicles, upto the northern river Pampa from the southern public
road. However, no specific width is mentioned in the document. The plaintiff has
a case that the way has a width of 3.90 metres from the southern public road till
the river Pampa. It is pointed out by the learned counsel for the defendant that
the plaintiff has no consistent case with respect to the description of the
properties including the way. In the plaint schedule description, item D' is
referred as follows: “@RMIWe af) algld ATVIClO® O®ED) lSleTMIGO
MAIRONE®) MIMo  alSlEEmIENIg @OMWIWe MIl alglé:  aiailed
OO HIPEED BINOTIM &PQUBOED &)Sl 3 Alod 90 ev.dl. allalolcd
OOEERT DCGFUe 50 dlgd MBSO Hlsam)an gl qunal”. However, in

paragraph no.7 of the plaint, it is described as; @RMWOW. '(Wl' algld: Qi)
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03/12/2004 &e1 3266-)0 MMIB RINAIDEalRBHIG ODMEH QU BOIWIT3
mlam)e @)S68El  QAUSEMWe  alMIWIO)QAUSEW)88 3 dlgd 90 ev.dl.
adldlolenss  a¥lruneimds)m). GHOD DEaldPle aled:IGe SN
HO6Mea]S)am). It is pointed out that the plaintiff has no consistent case as to
the extent of way for which he is claiming a declaration. As per the plaintiff's
case, this way has been in use for the last 60 years. According to him, the
plaintiff and his family have been using a way that starts from the south-western
corner of plaint 'B' schedule property and passes through the plaint 'A' schedule
property with a width of 3 metres and thereafter from the south-western corner
of 'A' schedule property, deviating towards south with a width of 3.90 metres
and running a distance of 50 metres reaches the southern public road. When the
plaintiff's power of attorney holder was examined as PW1, she described about
the way as follows: énil a1glé aimQileo® e« alsleomoeo ayaiolcd mlan
af) alglé aimaiealss gl sl avloess'4 dlgd allol &:oemye. dls. 75
dlod. 4 dlod aloldlen. 75 dlgd mlsomlenmes gl &les mlan)e
6®eER500) Blsam)am). The defence specifically challenges the probability of
the existence of a way from 'B' schedule property, through 'A' schedule to pass
towards the southern public road. It is contended by the defendant that there
existed a large 'anjili' tree aged about 70 years on the southern part of 'A'
schedule property and therefore there was no possibility for formation of a way
on this portion. During cross examination, PW1 admitted that after the purchase
of property by the plaintiff, the said 'anjili' tree was cut and removed by the

plaintiff. It was also admitted by her that the way portion in 'A' schedule
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property was reinforced by laying gravel etc. after this. However, she deposed
that the way was in use even prior to that.

10. PW2 and PW3 are two witnesses examined from the side of the
plaintiff to support his case that the way as described by the plaintiff was in
existence even prior to the purchase of 'A' schedule property by the plaintiff. The
defendant has a case that the plaintiff had a way from the eastern side of 'B'
schedule item to pass towards east and therefore there was no necessity for him
to use a way as described by him. It is contended that 'A' schedule property was
purchased subsequently, without including a right of way available to the prior
owner. PW1 admitted during cross examination that there was a 2 feet wide way
from 'B' schedule property to pass towards east.

11. PW4 is the advocate commissioner who conducted local inspection.
According to him, he could find an opening on the compound wall situated on
the eastern side of 'B' schedule property. However, he did not conduct any
further enquiry as to whether this opening is a way available to the plaintiff.
From the southern public road, till the south-western corner of 'A' schedule
property, he could find a demarcated way having varying width. As per ext.C1
series (c) rough sketch prepared by the advocate commissioner, this way starts
from the south-western corner of the plaintiff's property and south-eastern side
of the defendant's 'C' schedule property. At the starting point, at the Mannar-
Veeyapuram public road, it has a width of 3.60 metres and on the middle it has
a width of 3.20 metres. At the north where it joins with the properties belonging

to the plaintiff and defendant, it has a width of 4.10 metres. From this portion, it
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enters into the plaintiff's property and he could find traces of a way towards 'B'
schedule property as if it is a continuation of the way that starts from Mannar-
Veeyapuram public road.

12.  The defence has specifically contended that the property
descriptions in the plaint are erroneous. The description of the properties in the
schedule appended to the plaint is different from that of the descriptions in other
parts of the plaint. In other parts of the plaint, plaint 'A' schedule property is
described to be situated on the western side of 'B' schedule property. In the
schedule, the eastern boundary of plaint 'A' schedule property is shown to be 'A’'

schedule property itself. On the south, way and Idikkula's property is shown. On

the west, way and property belonging to Joseph Joseph is shown. Now coming
to 'B' schedule property, eastern boundary is shown to be the property of
Gheevarghese. On the south, property belonging to Thonduparambil Family is
shown. Western boundary is shown to be the property belonging to Vattasseril
Family (the plaintiff purchased 'A' schedule property from a member of
Vattasseril Family). On the northern side, river is shown. Description of 'C'
schedule property belonging to the defendant is rather interesting. It is as
follows: @RMOWe af) alglé QVIQIM  alSleTmIO)QIW.  @RGlEAIE
Gl M@MMBS QAFIWO® af) alglé: amM)Alem® &@IS) alSleomIn)QIe.
enil aIgle AFlLIES BMEE AISIEITMIO” AIUBEM)EEM)AM alE®Il Al QIMY). As
pointed out above, D' schedule way is described in the schedule as follows:
amaled emEn) alSleomoco el BGIMMEM)MIM)e alSlemIg  @PMIW.

Ml algld eI allom &) Gl9eHn BONMMIM &PNIBED &)S] 3 dlod
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90 eu.dl. alelwldd emesng 963w 50 Algd MBI dlsemymm gl
u0ele". As per the version of the advocate commissioner the plaint 'B' schedule
property is not situated exactly on the east of plaint 'A' schedule property. In
fact, a way like portion, seemingly a continuation of the way coming from the
south diagonally divides the above properties. In other words, 'B' schedule item
lies on the south-eastern side of 'A' schedule property. PW1, (the power of
attorney holder of the plaintiff) and the other two witnesses examined from the
plaintiff's side (PW2 and PW3) deposed that after the partition, a fence was
erected on the western side of 'A' schedule property.

13. The defendant has a specific case that the portion of way leading
upto the river, as continuation of the way till the level of his property, is having
only a width of 3 feet. During cross examination, PW1 admitted that the width
of this portion is limited to 3 feet by erecting stones. The advocate commissioner
also would depose that he could not find a way convenient to the passage of
vehicles upto the river level. It is pointed out by the learned counsel for the
defendant that the plaintiff approached this court for a declaration in respect of
a way having a width of 3.90 metres. However, the width varies at different
places. Further, he has inconsistent descriptions in respect of the properties
including the way.

14. Now the crucial question is whether the plaintiff has derived any
right of way by virtue of his title deed. His claim is that he has obtained an
easement by grant by virtue to his title deed. According to him, his transferrers

had derived such a right of way in respect of the property transferred in his
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favour and they had intended to transfer the right of way also. As pointed out
above, ext.A1 does not contain any reference as to a right of way. One of his
transferrers viz. Annamma Cheriyan is no more. Plaintiff examined Mable
Cheriyan, daughter of Annamma Cheriyan, who is also an executant in ext.Al.
By putting leading questions, the learned counsel for the plaintiff elicited a
statement from this witness to the effect that a right of way was also intended to
confer on the plaintiff. In cross examination, PW1 categorically admitted the
defence suggestion that 0.S.N0.324/2014 was filed against the same defendant
for and on behalf of the plaintiff in this case claiming a right of easement by
prescription through this way. The properties involved in the said suit are
included in this suit also. The said admission would cut the very root of the
claim that the transferrers had intended to grant an easement through the above
property vide the document which was executed prior to the institution of the
suit in the year 2014. Had the parties got such an intention, the plaintiff would
never have approached the court seeking an inconsistent claim of easement by
prescription. Further, during cross examination PW5 Mable Cheriyan admitted
that since she is residing away from the properties included in this case, her
knowledge with respect to the properties is from her mother. In the light of the
evidence discussed hitherto, I find that the plaintiff is not entitled to a
declaration of easement by grant as prayed for by him. In the said circumstance,
he is not entitled to a consequential injunction also. Hence issue nos. 2 and 3 are
found against the plaintiff.

15. Issue No.4 :- Considering the facts and circumstances of the case,



the parties shall suffer their respective costs.

In the result, the suit stands dismissed. No order as to costs.

Dictated to the Confl. Asst., transcribed and typed by her, corrected and
pronounced by me in open court on this the 13" day of February, 2020.

Exhibits for the plaintiff
Al  dtd. 03.01.2012
A2  dtd. 11.08.2011
A3 dtd. 03.12.2004

A4 dtd. 10.10.2019

A5 dtd. 10.10.2019

A6  dtd. 26.07.2017

Exhibits for the defendant
Court Exhibits
C1(a) dtd. 05.10.2019

C1(b) "

Cl(c) "

Witness for the plaintiff
PW1 dtd. 18.10.2019
PW2 dtd. 26.11.2019
PW3 dtd. 26.11.2019
PW4 dtd. 13.12.2019
PW5 dtd. 09.01.2020
Wintess for the defendant

D.SREEKUMAR
MUNSIFF

Appendix

Sale deed No. 31/12/1
Settlement deed No. 2078/11
Certified copy of partition deed
No. 3266

Land Tax receipt issued from
Veeyapuram village.

Land Tax receipt issued form
Veeyapuram village

Power of Attorney, Executed by
Jacob Thomas, in favour of
Nirmala Mohan

Nil

Mahazar prepared by Advocae
Commissioner Sri . Vinod Abraham
Report prepared by Advocae
Commissioner Sri . Vinod Abraham
Rough sketch

Nirmala Mohan
Sivaraman

Saji Varghese

Adv. Vinod Abraham
Mable W.C

Nil

MUNSIFF



