IN THE COURT OF THE ADDITIONAL MUNSIFF, CHERTHALA
Present: Sri. Mahesh.M., Additional Munsiff
Wednesday, the 10" day of September, 2025/ 19" Bhadram, 1947.

TA No.06/2025 in O.S. No.244/2019
(Filed on 20.02.2025)

Petitioners/ Plaintiffs:-

1. Sukumaran, aged 75,
S/o Raman, Reshma Nivas, from
Palackatharayil, Perunnermangalam Muri,
Mararikkulam North Village.

2. Reshma, aged 44, D/o Sukumaran,
Reshma Nivas, Perunnermangalam Muri,
Mararikkulam North Village.
By Adv.V.N.Subhangan

Respondents/Defendants:-

1. Kerala State Electricity Board,
represented by Secretary, Vaidyuthi Bhavan,
Pattom.P.O, Thiruvananthapuram.
2. Assistant Executive Engineer, K.S.E.B,
Electrical Sub Division, KSEB Office, S.L.Puram.
3. Assistant Engineer, S.L.Puram,
Electrical Major Section K.S.E.B Office, Muhamma.
R2 by Adv.K.]J.Sunny
This petition having been finally heard on 10.09.2025 and the

court on the same day passed the following :-
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ORDER
This is a petition filed under Order 39 Rule 1 and 2 r/w Sec.94 and
151 of the Code of Civil Procedure, 1908. The Plaintiff filed this petition seeking
an order of interim mandatory injunction to restore the subject matter of the suit
as on the date of suit.

2. Petition averments in brief -

The petitioner is the second plaintiff in the above suit. This petition
is filed on behalf of the other plaintiff also. The property described as Item No. 1
in the plaint schedule, comprising 0.30 Ares, falls under old Survey Nos.
123/6A, 123/5B, and 123/6, and re-surveyed as 611/1. Out of this, 12 cents were
purchased by the petitioner’s father from Madhavan Sukumaran of
Pokkathuveetil vide Document No. 2934/1978, and the remaining 12 cents were
purchased from Vasudeva Mallan of Kandailath house vide Document No.
2565/1951. Accordingly, the petitioner’s father acquired full ownership, took
possession, mutated the property in his name, paid land tax, and constructed a
residential house on the western portion of the property. Since 1982, the
petitioner, along with his father and family, has been residing there. From birth,
the petitioner has continuously resided with his father in the said property, and
both have jointly possessed and enjoyed the plaint schedule properties. The
property situated to the northeast of Item No. 1, previously owned by the
Kundailat family, was acquired by the first defendant subject to the petitioner’s
right of way. The entire property forming the access route has been included as
Item No. 2 in the plaint schedule. Since 1982, the petitioner’s father has been
using the pathway from Item No. 1 through the gate on the northern boundary,
proceeding northeast, then slightly northwest, and finally northward to reach the
gate on the eastern boundary of the BSNL property, and from there eastward to

the National Highway. This route has been used by the petitioner, his father, and
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family members for ingress and egress. Initially, the pathway from Item No. 1 to
the BSNL gate measured approximately 20 meters in length and 2.5 meters in
width. To facilitate access for neighboring residents, the Panchayat Member
requested the petitioner’s father to shift the northern wall slightly southward,
which was done. Consequently, the pathway was widened to 3 meters, and the
Panchayat laid gravel to form a road. Thereafter, two-wheelers and cars have
been regularly used on this route for vehicular access to Item No. 1. The gravel-
laid portion of the pathway has been included as Item No. 3 in the plaint
schedule. The petitioner and others have acquired a casement right of way by
prescription over Item No. 3. To establish this right, the petitioner and his father
jointly filed the above suit, along with Commission Application I.A. No.
1609/2019, which was allowed, and a Commission Report was submitted on
04.06.2019. Until final disposal of the suit, the defendants or any persons
claiming under them shall not forcibly enter Item No. 3, make any constructions
therein, or obstruct the petitioner and others from using the said property for
vehicular and pedestrian access. Accordingly, the petitioner and his father filed
ILA. No. 1608/2019 seeking an interim injunction. However, due to a caveat filed
by the Electricity Board, the petition was not immediately allowed and notice
was issued to the defendants. The defendants appeared through counsel, and the
second defendant, an officer under the first defendant, filed objections. After
hearing both sides, the Hon’ble Court, by order dated 24.06.2019, directed all
parties to maintain status quo as per the Commission Report regarding Item No.
3. The defendants are aware of this order and are bound to comply with it.
However, in deliberate violation of the said court order, during the second week
of January 2025, the defendants, under their direction, demolished the existing
foundation and wall on Item No. 3 and constructed a new wall with a granite

foundation. Upon noticing this, the petitioner and his father filed I.A. No. 5/2025



4

on 17.01.2025 seeking punitive action and a fresh Commission Report. As of
now, the defendants have not filed any objections to I.A. No. 5/2025. The
defendants have blatantly and willfully violated the court’s directions and altered
the status quo on Item No. 3 through unauthorized construction. These actions
have caused substantial obstruction to the petitioner’s right of way, rendering the
earlier court order ineffective. Therefore, the constructions made by the
defendants in violation of the order must be removed within a specified time
frame, and the status quo as recorded in the Commission Report dated
04.06.2019 must be restored. The petitioner and the first petitioner have a strong
prima facie case, and the balance of convenience is in their favour. Hence this
petition.

3. Respondents filed objection contending as follows —

The petition is not maintainable. The averments contained in the
petition are false. The respondents contends that petitioners have never had any
right, title, or easement over the property belonging to the Kerala State
Electricity Board (KSEB) at any point in time. The report submitted by the
Commissioner pursuant to the order in I.A. No. 1609/2019 does not establish any
right of way in favor of the petitioners over the property in question. The
respondents have not caused any obstruction whatsoever in respect of the
property alleged in the petition. No order on merits has been passed in I.A. No.
1608/2019. The status quo order issued therein was purely an interim
arrangement. The said order pertains only to the pathway identified by the
Commissioner and not to the property described as Item No. 3 in the plaint
schedule. The alleged construction activities said to have occurred in January
2025 were not carried out on the pathway identified during the initial site

inspection by the Commissioner. The second Commission Report has clarified
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the factual position and confirmed that the alleged constructions were made on a
different portion of the property. The respondents have filed detailed objections
to ILA. No. 5/2025. The petitioners have sought to mislead the Court by
requesting a determination as to whether new constructions have been made on
Item No. 3, rather than seeking clarification on whether any changes have
occurred to the previously identified pathway. It is pertinent to note that the
respondents have consistently disputed the existence of any pathway over Item
No. 3. The Commissioner, during the initial inspection, did not identify any such
pathway. The respondents have not violated any directions issued by this Court.
No status quo order has ever been issued in respect of the property described as
Item No. 3 in the plaint schedule. The status quo order pertains only to the
pathway identified by the Commissioner during the initial inspection. The
petitioners have misrepresented this fact before the Court by alleging that the
status quo order applies to Item No. 3, and have filed I.A. Nos. 5/2025, 6/2025,
and 7/2025 on that basis. Consequently, there is no necessity for police
protection to enforce the status quo order. The petitioners have sought a
Commission to determine whether new constructions have been made on Item
No. 3, rather than whether any changes have occurred to the pathway identified
in the earlier report. It is noteworthy that the petitioners have not requested
verification of any deviation to the pathway marked as “C Schedule” in the
previous report. Instead, they have sought a general inspection of the entire
property to identify any changes, which is clearly intended to mislead the Court.

Hence the petition is liable to be dismissed.

4. Heard both sides.
5. The following points are raised for consideration;

1. Whether the plaintiff/petitioner is entitled to get an interim
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mandatory injunction as prayed for?

2. What is the order ?

6. Point No.1 —

The case of the petitioner is that the respondents have violated the
status quo order passed by this court by erecting a compound wall and
constructing a foundation after the order. On the contrary, the respondents
contend that the status quo order passed by this court pertains only to the
pathway identified and reported by the advocate commissioner in the
commission report dated 04/06/2019. According to the respondents, no
alterations have been made to the said pathway. The respondents contend that the
foundation and compound wall constructed by them are not included within the
pathway reported by the commissioner. Hence, according to them, the status quo
order has not been violated. Before addressing the merits of the case, it will be
apposite to reproduce the status quo order passed by this court. It reads as
follows; “All parties are directed to maintain status quo in respect of the plaint
schedule item no.3 property as reported by the commissioner.” Now let us
analyse the dimensions of plaint schedule item no.3 reported by the advocate

commissioner. The commissioner have reported the same as follows “@omyp®
algld QY 8@ of¢l GOIW @R . Sl €0OAWIM alSlEEMOQ QI B S N L aie: adilaje
QUSEB QIo B S NL Qi 65H06M@lg 600U @SB QW 1 @yo MG QITRYo
Slods Qoo KSEB aie airpqyaosm. sl @oocw’ B S N L aie airyalle slees
a@flailemas’ adm e@Es SEIITM  Mudlall eaianm). sl enoalme mlaiailed
QISHQo concrete GOOWI@ Mo &@E&®Qo QNG QB GG AIBE ©6EW. 45 Alod
Msgss®@. sl 60 alSlenmocndg” @IGIQYM GBIV QG ©63W. 42 alod
misgss®. sl ool Qs  9©63w. 320 dlod  allolgssmow]
@150(35%@@1@1%@@@0 @SB HMELMIFBS RONED YW Qdsaflad allaidly] @Je0@e
MIR2REM(JQAUBDMMo MSM@Y Gelo Allallw @oNEREI@ S| cnowlMe DeE3ue. 2.30 cm ,

2.40 cm , 250 cm Qflollend 988w @rame Glgeqsomilalgasmosm. sl eooouw
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od¥1Qo cen(brlﬁa%o DQo g0g 90ajlg) dleiigle sl oo’ Mme 904 Mlaiid audlo)
eaPlBm@e sl 600w al@lewedwladiled mla ©6Gwe 10 QIGUCTIMFED
al®HPSB®IV] @RMAIMIE%0. 6@ QllIdly MIBEREM (JAUBCMMEBU3 @elo S|
eooWlom e gsleoy osearEle el @ryem” quddl e.amaoy. sl eoouy

@SR an'IeToro)oeoogo @S ODEENIFo @PMIMP  CUDAHo on'leTzsro)oczoo%o
queiclesmm mleiailenem *. From the detailed description of Item No. 3 provided
by the Commissioner, it is evident that the opening portion of the said pathway
has a width of 3.20 meters. Additionally, the Commissioner has reported that,
owing to the construction activities carried out by the respondents, the width of
the Item No. 3 pathway progressively reduces towards the south, measuring 2.30
meters, 2.40 meters, and 2.50 meters at different points. The Commissioner has
further detailed the construction works being undertaken by the respondents on
the eastern side of the Item No. 3 property, specifically for the purpose of
erecting a compound wall. These works include excavation, foundation laying,
and the placement of granite stones, among other activities. It is also discernible
from the Commission’s report that Item No. 3 is a gravel road. The plaintiff has
instituted the present suit seeking a declaration of his right of prescriptive
easement over the Item No. 3 pathway, along with consequential reliefs by way
of mandatory and prohibitory injunctions. According to the plaint schedule, the
width of the Item No. 3 pathway, as claimed by the plaintiff, is three meters. The
respondents, in their written statement, have denied that the pathway at any time
measured three meters in width. The question as to whether the plaintiff has
acquired a right of prescriptive easement over the Item No. 3 pathway, and
whether the said pathway indeed had a width of three meters, are matters that
involve factual determinations which cannot be adjudicated at this interim stage.
What emerges from the Commission’s report is the existence of a pathway

having a width of 3.20 meters at its opening portion, which narrows as it
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proceeds southwards due to the construction activities carried out by the
respondents. It is pertinent to note that the plaint itself contains the allegation
that the respondents have encroached upon the Item No. 3 pathway and
commenced construction of a compound wall, thereby reducing its width. On
this basis, the plaintiff has sought the relief of a mandatory injunction. As
already stated, the disputes concerning the exact width of the Item No. 3 pathway
and the rights claimed by the parties can only be conclusively resolved after
evidence has been duly adduced in the course of the trial. In light of the above,
this Court passed the status quo order with regard to the plaint Item No. 3
property, as reported by the Commissioner, with the object of preserving the
subject matter of the suit pending final adjudication on the merits. The status quo
order passed is not intended to derogate from or prejudice the rights of the
petitioner, who claims a prescriptive easement over a three-meter pathway. Nor
does the order imply or restrict the petitioner/plaintiff’s right of way solely to the
portion of the pathway identified and reported by the Commissioner. The object
and purpose behind the issuance of the status quo order is to safeguard and
maintain the core subject matter of the dispute until such time as the rights of the
parties are decided upon merits. Accordingly, it must be emphasized that the
status quo order passed by this Court does not confer upon the respondents any
license or authority to undertake constructions or alterations within the disputed
area in this suit.

7. 1In this backdrop, let us delve in to the allegations put forth by the
petitioner in this petition. The petitioner’s allegation is that after the institution
of the suit and after the passing of status quo order the respondents have
completed the construction of the compound wall on the eastern side of the
plaint item No.3 property. Inorder to prove his allegations the petitioner has

taken out a commission. The commissioner have visited the spot and filed the
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commission report. As per the same it is reported as follows; “@m cleajodsl@d
adlom” a@iM020@d] (Sl 3-30e MMIB AUFlQeS &leERAILD.) 2-300 MA@ aimyaiend
alSlemod’ BONME® QM. &Gl &EmE] MleEM@MIW]  al0smm  @IWGTY
QSHHQOI MM HDELNIT OEFUe 18.80 AlQB MBSO US| @M Mil@anil o]
M2l ojudl eQIss Mloovlass H:xm0We ojudlw adiled aldadlslgssmoll ®eng. sl
a@leilm 9eque. 160 dlod owEYsSsS®IW] @eng. Sl adlelom @sA@M &®EIZ
algl® 8Mde MMIQ AI@AleM  QISE) HIPEE @RIneE 963W. 26.50 alod
mMgooilgle (4 dg@  a0DVEEMBHM  HflaUEMQRES @By TLMBARUM  TLAW.
o O @l 5J@) ©6GUee 60 BAVA dlod allvlwleje anDEsMRAUM m%&lgﬂggg@ocoﬂ
HEMG. @RYBY TVMAURM VAW VMBIV oyl cooWlem  muadmo Mmlainid
E0IW’ eBMBIY ea0m Mlalmd ol ©.aQmM@moe Sl ol AISEQo
963w 320 dlgd alolYssmIg. @sda ememdg sl eoowlen Qo
al@lewIWla @@ sl cooawlm alel @NEERSI@d 3.0, 3.00, 2.90 agam MleII®d
allolesoal’ Meeallaj®oQe @sAmM adilele® e alslemooge. sl eooculay’ 2.80
dlod allolgssmo] . @SB ememIg Mldadly anveeEaUM0. BSNL Qi
ma}ﬁ@oﬂ@cﬂg Sleesnuogss aolelmalswled Sl ¢0oawlm’ alel BINED. AUSER MIAT

OOGEENIg 2.80, 270, 2.60, 250, 240, 230 dlgd alClYSs8®IQ. @REJHIG S|
conenglmd allolle:0em 9eque. 2.30 dlod alldll aee &oQM@IX] &eg.” From
the above findings of the Advocate Commissioner, it is discernible that the
respondents have completed the construction of the compound wall on the
eastern side of the Item No. 3 pathway after the passing of the status quo order in
this case. The Commissioner has also reported that the nature of the Item No. 3
pathway has changed from a gravel road to a concrete road. Moreover, the
respondents have admitted that they carried out the constructions as alleged in
the petition. Therefore, from the admission of the respondents and the findings of
the Commissioner, it becomes clear that the respondents have altered the status
of the plaint schedule properties during the pendency of the suit.

8. Now, let us analyse the contentions advanced by the respondents. The

sole contention of the respondents is that the status quo order pertains only to the
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pathway identified and reported by the Commissioner, and that no construction
has been carried out within the said pathway. They further contend that the
width of the pathway has not been reduced as a result of such construction.
Accordingly, the respondents assert that there has been no violation of the status
quo order. This Court, however, finds no merit in the aforesaid contention. The
status quo order passed in this case was not intended solely to preserve the
pathway identified by the Commissioner. Rather, its primary purpose was to
restrain any further construction or alteration pending adjudication of the parties’
rights. The rights of the plaintiff over the three-meter width pathway, as claimed
in the plaint schedule, are currently under consideration before this Court. Until
such rights are finally determined, the respondents cannot be permitted to
undertake any construction activities on the said pathway, as such acts would
directly impinge upon the rights the plaintiff seeks to enforce in this suit. It is
pertinent to reiterate that the plaintiff has also sought relief by way of a
mandatory injunction to remove the foundation and granite stones, which are
alleged to have been unlawfully erected by encroaching upon the Item No. 3
property. It is upon this foundation that the respondents have subsequently
constructed a compound wall. When an allegation of illegality attaches to the
foundation itself, it was improper on the part of the respondents to raise a
compound wall thereon, especially in view of the status quo order issued by this
Court. The very object of a status quo order is to preserve the existing state of
affairs between the parties and to preclude either party from making any changes
or alterations to the subject matter of the suit. The Commissioner, in his initial
report, has observed a reduction in the width of Item No. 3 pathway as a
consequence of the construction activities undertaken. Having regard to this, it
was incumbent upon the respondents to refrain from carrying out any further

construction until the suit is finally disposed of. If, as contended by the learned
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counsel for the respondents, the construction of the compound wall was
necessitated by some compelling reason, there existed no impediment to the
respondents seeking the prior permission of this Court before proceeding with
such construction. Until the precise width and extent of the Item No. 3 pathway
1s conclusively determined by this Court, any construction carried out thereon
must be regarded as illegal, having regard to the status quo order in force. The
respondents cannot take refuge in a hyper-technical interpretation of the status
quo order by asserting that it applies only to the pathway identified by the
Commissioner, particularly when the Commissioner has himself reported a
reduction in the width of the pathway due to the construction of the foundation.
Without a clear determination that the foundation has not been constructed by
encroaching upon the Item No. 3 pathway, any further construction undertaken
by the respondents would amount to a clear violation of the status quo order.
Furthermore, even in the absence of a status quo order, there exists a
fundamental duty cast upon the parties to a suit to refrain from altering the status
of the suit property. The respondents herein have manifestly altered the status of
the property in question, as is evident from the Commission report. The
respondents, being statutory authorities and their officers, must be presumed to

have knowledge of the law in these matters.

9. The Hon’ble High Court of Kerala in Thomas T. K. and Another v.
Antony K. V. @ Jose and Another (2018 (4) KHC 320) has held that “An
interim mandatory injunction can be granted only in exceptional circumstances.
It is not proper to grant interim mandatory injunction when the suit itself was
for the grant of the very same relief by way of a decree of mandatory injunction.
But when the party seeks to restore ante status quo position of the suit property,

the legal position would be different and it would be an exceptional
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circumstance under which the Court can grant a mandatory injunction directing
to remove the obstruction, whatever structure or construction made in the
property after the institution of the suit. If it is for restoring the ante status quo
position as on the date of the institution of the suit and when there is prima facie
evidence, it would cast a duty on the Court to preserve the property as such as
on the date of its institution, hence granting of interim mandatory injunction for
restoring ante status quo position of the suit property is the rule and not the
exception.” Hence, this Court is of the opinion that the constructions carried out
by the respondents after the passing of the status quo order must be removed,
and the Item No. 3 property must be restored to the condition as reported by the
Commissioner in the report dated 04/06/2019. Hence this point is found in
favour of the petitioner.

10. Point No.2 —

In view of the findings in point No.1, the I.A. is allowed as follows;

i. The respondents are hereby directed to restore the item No.3
pathway to the same condition as reported by the advocate
commissioner in the commission report dated 04/06/2019.
The respondents shall remove all the new structures erected
by them subsequent to the passing of the status quo order
issued by this court within 30 days from the date of this
order.

ii.  If the respondents fails to do as above in the stipulated
period, then the petitioner can do the same through the
process of the court at the expense of the respondents.

ili. The work shall be done under the supervision of
Advocate commissioner Adv.R.Renjith. The batta of

advocate commissioner is fixed as Rs.3000/-. The batta
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shall be borne by the respondents.
iv.  The petitioner is entitled to get the costs of this petition
from the respondents.

(Dictated to the Confidential Asst. transcribed and typed by her, corrected
by me and pronounced in open court on this the 10" day of September, 2025.)

Sd/-
MAHESH M.
ADDITIONAL MUNSIFF

APPENDIX :-

Documents relied by the petitioner

1)  Commission report dated 04/06/2019 by Advocate R.Renjith.
2)  Commission report dated 28/05/2025 by Advocate R.Renjith.

Documents produced by respondents

1)  Certified copy of Thandapper Register.

2)  Certified copy of Award in L.A. No.64/1985.

3)  Certified copy of Survey plan.

4)  Certified copy of Mahazar prepared by Village officer, Mararikulam North
Village office.

5)  Tax receipt dated 09/04/2025.

Sd/-
ADDITIONAL MUNSIFF



