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1 RA.No0.5101/2025
(Old RA.N0.36/2018)

IN THE COURT OF II nd ADDL.DISTRICT AND
SESSIONS COURT, YADGIR,

SITTING AT SHORAPUR.
:PRESENT:

Sri. Yamanappa Bammanagi, g.aLLs sp1)
II nd Addl. District & Sessions Judge, Yadgir,

sitting at Shorapur.
DATED THIS THE 13" DAY OF MARCH, 2026.

R.A. NO.5101/2025
(OLD R.A. NO.36/2018)

Appellant/
Plaintiffs: 1. Vijay Kumar S/o Shivaraj Alabnoor,

Age: 49 years, Occ: Agriculture &
Business, R/o Shahapur, Tq:
Shahapur, Dist: Yadgiri.

2. Sampat Kumar S/o Shivaraj Alabnoor,
Age: 47 years, Occ: Agriculture &
Business, R/o Shahapur, Tq:
Shahapur, Dist: Yadgiri.

a. Meenaxi.S.Alabnoor W/o Late
Sampatkumar, Age: 44 years, Occ:
House wife, R/o House No0.19/16
Arbole Street Shahapur, Dist:
Yadgiri.

b. Pradhunkumar S/o Late Sampatkumar
Alabnoor, Age: 24 years, Occ: Business,
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R/o House No.19/16 Arbole Street
Shahapur, Dist: Yadgiri.

Prajakta D/o Late Sampatkumar
Alabnoor, Age: 21 years, Occ: Student,
R/o House No.19/16 Arbole Street
Shahapur, Dist: Yadgiri.

Premkumar S/o Late Sampatkumar
Alabnoor, Age: 19 years, Occ:
Mechanic, R/o House No.19/16 Arbole
Street Shahapur, Dist: Yadgiri.

Vikas S/o Mouneshwar Alabnoor,
Age: 24 years, Occ: Private Service,
R/o Shahapur Tq: Shahapur, Dist:
Yadgiri.

Nagappa S/o Mouneshwar Alabnoor,
Age: 22 years, Occ: Student,

R/o Shahapur Tq: Shahapur, Dist:
Yadgiri.

Rajeshwari W/o Mouneshwar
Alabnoor, Age: 51 years, Occ: House
hold, R/o Shahapur Tq: Shahapur,
Dist: Yadgiri.

(By Sri.AK Adv.,)

/ /Versus//
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Respondents

Defendants/:1. Basavaraj S/o Nagappa Alabnoor,
Age: 64 years, Occ: Agriculture,
R/o Muchigadda Shahapur,Dist:
Yadgiri.

a. Pramilabai Alabnoor W/o Late
Basavaraj, Age: 62 years, Occ: House
wife, R/o H.No0.10/71 M.G. Road
Mochigadda Shahapur Tq:
Shahapur, Dist: Yadgiri.

b. Satishraj S/o Late Basavaraj Alabnoor,
Age: 40 years, Occ: Cyber Cafe,
R/0o H.No.10/71 M.G. Road
Mochigadda Shahapur Tq: Shahapur,
Dist: Yadgiri.

c. Praveenraj S/o Late Basavaraj
Alabnoor, Age: 35 years, Occ: Cyber
Cafe, R/o H.N0.10/71 M.G. Road
Mochigadda Shahapur Tq: Shahapur,
Dist: Yadgiri.

d. Ashwinirani D/o Late Basavaraj
Alabnoor, Age: 30 years, Occ: House
hold work, R/o H.No.10/71 M.G. Road
Mochigadda Shahapur Tq: Shahapur,
Dist: Yadgiri.

e. Pradeepraj S/o Late Basavaraj
Alabnoor, Age: 28 years, Occ: Cyber
Cafe, R/o H.N0.10/71 M.G. Road



KAYG320006882025

,.
[=] 50=]

4 RA.No0.5101/2025
(Old RA.N0.36/2018)

Mochigadda Shahapur Tq: Shahapur,
Dist: Yadgiri.

Sudhakar S/o Chandappa Alabnoor,
Age: 48 years, Occ: Agriculture,

R/o Arbolla Oni, Shahapur,

Dist: Yadgiri.(Died)

Supreet S/o Late Sudhakar Alabnoor,
Age: 22 years, Occ: Pharmacist,

R/o Arbole Street Shahapur, Tq:
Shahapur, Dist: Yadgiri.

Ameit S/o Late Sudhakar Alabnoor,
Age: 20 years, Occ: Pharmacist,
R/o Arbole Street Shahapur, Tq:
Shahapur, Dist: Yadgiri.

Jagadish S/o Chandappa Alabnoor,
Age: 44 years, Occ: Agriculture,
R/o Arbolla Oni, Shahapur, Dist:
Yadgiri. (Died)

Nagappa S/o Chandappa Alabnoor,
Age: 40 years, Occ: Agriculture,
R/o Arbolla Oni, Shahapur, Dist:
Yadgiri.

Mahesh S/o Chandappa Alabnoor,
Age: 38 years, Occ: Agriculture,
R/o Arbolla Oni, Shahapur, Dist:
Yadgiri.
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6. Maremma W/o Chandappa Alabnoor,
Age: 74 years, Occ: house hold,
R/o Arbolla Oni, Shahapur, Dist:
Yadgiri. (Died).

(R-1 By Sri.NRG. Adv.,)
(R-2 to 5 By Sri.ASP. Adv.,)

JUDGMENT

Being aggrieved by the judgment and decree,
dated 04.07.2018, passed by the Ld Senior Civil Judge
and JMFC, Shahapur, in O.S.No.11/2014, dismissed
the suit of the plaintiffs, hence the plaintiffs are before
this court challenging the correctness and legality of the
same.

The parties are referred as per their rank in
original suit before the trial court for conveniences of
the court, the plaintiffs are the appellants before this
court as the suit filed by the plaintiffs is dismissed.

Reliefs sought in the plaint by the plaintiffs are for
partition and separate possession of their 1/3th share

in the suit schedule properties by metes and bounds.
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2. Brief facts of the plaintiffs case:

It is specific case of the plaintiffs that, one
Nagappa is propositus of plaintiffs and defendants, the
said Nagappa hyad 03 sons by name Shivaraj @
Shivarajappa, Basavaraj and Chandappa, said
Shivarajappa died before filing suit, said Shivarajappa
had 03 sons by name Vijayakumar (P-1),
Sampathkumar (P-2), Mouneshwara died leaving behind
him his sons by name Vikash (P-3), and Nagappa (P4),
Rajeshwari (P-5) W/o deceased Mouneshwar, plaintiffs
are representing branch of Shivaraja, second son of
propositus is Basavaraja who is defendant No.1, third
son of propositus is deceased Chandappa who had 04
sons defendant No.2 to 5, the defendant No.6 is wife of
deceased Chandappa, defendant No.2 to 6 are
representing branch of deceased Chandappa. Father of
plaintiff No.1 and 2 Shivarajappa died on 23.04.2004,
there was partition between propositus Nagappa and his

03 sons by name Shivarajappa, Basavaraja and
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Chandappa during life time of propositus Nagappa, and
joint family properties of propositus Nagappa and his
sons are divided into 04 parts, the present suit schedule
properties are fallen to the share of propositus Nagappa,
said propositus Nagappa died on 08.12.1989 intestate,
so, the plaintiffs and defendants succeeded to the suit
properties left by propositus and plaintiffs and
defendant No.1 and defendant No.2 to 6 are entitle for
equal share in the properties left by propositus Nagappa
which are fallen to his share in the partition took place
in the year 1983, and same was reduced into writing on
16.07.1983, the suit properties are ancestral properties
of plaintiffs and defendants, such being the facts, after
death of propositus Nagappa the defendant No.1 tried to
alienate the suit properties behind the back of plaintiffs,
hence the plaintiffs demanded to the defendant No.1 for
their share in the suit properties, since the defendant

No.1 refused to give their share in the suit properties
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hence the plaintiffs have filed this suit for the reliefs
sought in the plaint.

3. The trial court has issued suit summons to
the defendants, the defendants appeared through
counsel, the defendant No.1 filed written statement, the
defendant No.2 to 6 though appeared through counsel
they did not choose to file their written statement. The
defendant No.l1 filed written statement admitting the
relationship between the plaintiffs and defendants and
further contended that, there was a partition between
propositus Nagappa and his 03 sons in respect of their
joint family properties, said partition took place during
life time of propositus Nagappa, and in respect of said
partition the memorandum of family settlement
executed on 08.11.1983 between propositus Nagappa
and his 03 sons, but, the defendant No.l1 denied the
execution of Watni patra (partition deed) dated
16.07.1983 as contended by the plaintiffs in the plaint,

further defendant No.1 specifically denied that, the suit
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properties fallen to the share of Nagappa as contended
in the plaint, and took defence that, the suit properties
fallen to the share of defendant No.1 and same have
been mentioned in the family settlement dated
08.11.1983, and denied the facts that, the suit
properties are left by grand father of plaintiffs, and
denied the share of plaintiffs and defendant No.2 to 6 in
the suit schedule properties, and the defendant No.1
specifically denied the contents of plaint para No.4 to 10
as false, and revenue entries are made behind the back,
and revenue entries are created, the plaintiffs and
defendant No.2 to 6 are not in joint possession of suit
properties and plaintiffs and defendant No.2 to 6 have
no share in the suit schedule properties.

Further, contended that, the defendant No.l is
absolute owner and in possession of flour Mill, and
entitle for its income, the defendant No.l1 obtained NA
order from competent authority, and formed the plots

the sold some plots to purchasers, the plaintiffs and
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defendant No.2 to 6 have no share in the suit
properties, no cause of action arose to file the present
suit, the suit of the plaintiffs is barred by limitation and
plaintiff’s suit is hit by resjudicata as plaintiffs have
filed suit in OS No0.21/1994 for the same reliefs in
respect of same properties, same was dismissed, and
hence plaintiffs are estopped by their conduct. It is
specific defence of defendant No.1 taken in written
statement in further plea that, there was partition
effected between propositus Nagappa and the defendant
No.1 and father of defendant No.2 to 5 in respect of
their joint family properties, after partition a family
settlement deed has been executed on 08.11.1983 in
the presence of witness, and parties to the said deed
have put their signature in the presence of witnesses, as
per the said partition suit properties are fallen to the
share of defendant No.1, so, the defendant No.l is
absolute owner and in possession of suit schedule

properties by virtue of said partition, on basis of said
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partition mutation have been entered in the records of
properties though the father of the plaintiffs objected for
mutation in the name of defendant No.1l, in the said
partition Sy.No.140/2, house No0.9-84 and house No.1-
25-1 are fallen into the share of father of plaintiffs,
thereafter, father of the plaintiffs sold his properties
under registered sale deed, the plaintiffs well aware
about the said sales, further, Sy.No.401 and Sy.No.157
of Halisagar village, and house No0.9-84 and house No.5-
94 to the extent of half portion towards Northen side
situated at Shahapur are fallen to the share of father of
defendant No.2 to 5 and the father of defendant No.2 to
S and defendant No.2 to 6 have sold their properties,
thereafter, the plaintiffs and defendant No.2 to 6
colluded each other and filed present false suit with this
the defendant No.1 prayed for dismissal of the suit.

4. On basis of pleadings of the parties and

documents produced by both the parties and on basis of
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material placed before it, the trial court has framed
following;
:ISSUES:

1. Whether the plaintiffs prove that the
suit schedule properties were fallen to the

share of their grandfather Nagappa in the
year 1983 ?

2. Whether the defendant No.l proves
that family settlement in the year 1983 as
he contended in the written statement ?

3. Whether the 1% defendant proves that
the suit schedule properties were fallen to
his share in that family settlement ?

4. Whether the I** defendant proves that
the suit is hit under principles of res-
judicate ?

5. Whether the defendant No.l proves
that suit is barred by limitation ?

6. Whether the defendant No.1 proves the
valuation of the suit schedule properties
are incorrect and this court has no
pecuniary jurisdiction to try the suit ?

7. Whether the defendant No.l proves
that the plaintiffs are estopped to claim
the relief against him ?
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8. Whether the defendant No.l proves
that plaintiffs have filed Vexatious suit
and thereby he is entitled for
compensatory cost of Rs.25,000/- ?

9. Whether the boundaries of the suit
schedule properties are incorrect and
misleading ?

10. Whether the plaintiffs prove that they
are having 1/3rd share in the suit
schedule properties ?

11.What order or decree?

Addl. Issues

1. Whether the 1** defendant prove that
the description and boundaries of the
amended properties are still in correct ?

5. In order to prove her case the plaintiff No.2
is examined as PW1 and one witness is examined as
PW2, and got marked the documents as per Ex.P1 to 16
and Ex.P16(a), on the other hand, the Lrs of defendant

No.1 (b) is examined as DWI1, and two witnesses are
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examined as DW2 and 3, and got marked the

documents as per Ex.D1 to 21.

6. After hearing arguments on both side and
after considering the oral and documentary evidence led
by the both the parties, and perusal of material before it
by both the parties, the trial court passed the judgment
and decree, and dismissed the suit of the plaintiffs,
being aggrieved by the same the appellants/plaintiffs
are before this court challenging the correctness and

legality of the same, on the following;

“GROUNDS”

L The judgment and decree under
challenge is not sustainable under the law
and facts, and reasoning assigned by the trial
court not correct, the trial court failed to
appreciate the oral and documentary evidence

led by the both the parties.
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II. The trial court failed considered the
facts admitted by the defendant No.l in his
cross-examination, and failed to appreciate the
facts pleaded in the pleadings in OS
No.21/1994, and admitted facts that, the
defendant No.l1 specifically deposed that,
father of the plaintiffs Shivaraja objected the
mutation entry entered the name of defendant
No.1 in the revenue records, and on basis of
objection of father of the plaintiffs the
proceedings in respect of mutation entry are
pending before the Deputy Commissioner, and
during pendency of said proceedings the

father of plaintiffs died.

III. The trial court failed to considered the
facts that, the father of the plaintiffs No.1 and
2 raised objection against defendant No.1 and
denied the absolute title of defendant No.l
over the suit properties till his death, trial court
failed to appreciate Ex.D1 is never acted upon
for more than 30 years, the defendant No. I
failed to prove the partition as per the Ex.DI,

and Ex.D1 is created document.
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IV.  The trial court failed to appreciate Ex.D2
to 21 as those documents are disputed
documents during life time of plaintiffs father,
and trial court failed to appreciate Ex.P16 and
Ex.P16(a) and came to wrong conclusion.
looking from any angle the judgment and
decree under challenge is illegal and liable to

be set-aside.

7. On admitting the appeal this court has

passed order on IA No.I & II filed U/o 41 Rule 5 of CPC

and

and

stayed the execution and operation of judgment

decree under challenged till further order, this

court issued notice to respondents, and respondents

appeared through counsel and TCR received.

8. Heard argument on both side. In support of

his argument the Ld counsel for appellants relied on the

decision reported in;

A) KCCR 2013(1) (DB) para No.672
in case of S.K.Lakshminarasappa since
deceased by his Lrs V/s
Sri.B.Rudraiah and Others.
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B) 2007(2) KCCR (DB) in case of
S.B.Ittigi and Another V/s S.V.

Sulochana and Others.

9. I have re-appreciated oral and documentary

documentary evidence, led by both the parties

consideration are as follows;

POINT NO.1l: Whether the plaintiffs proves
that, the partition took place between
propositus Nagappa and his 03 sons by
name Shivaraja @ Shivarajappa,
Basavaraja and Chandappa, in terms of
Watni Patra dated 16.07.1983, in respect of
joint family properties of plaintiffs and
defendants and suit properties fallen to the

share of propositus Nagappa ?
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POINT NO.2: Whether defendant No.1
proves that, partition took place between
propositus Nagappa and his 03 sons by
name Shivaraja @ Shivarajappa,
Basavaraja and Chandappa in terms of
Watni Patra dated 08.11.1983 in respect of
joint family properties of plaintiffs and
defendants and suit properties fallen to the

share of defendant No.1 ?

POINT NO.3: Whether the plaintiffs proves
that, they are entitle for 1/3rd share in the
suit schedule properties left by propositus
Nagappa by metes and bounds as sought in

the plaint ?

POINT NO.4: Whether the defendant No.1
proves that, the suit filed by the plaintiffs is

hit by law of limitation ?

POINT NO.5: Whether the defendant No.1
proves that, the suit filed by the plaintiffs is
hit by Sec.11 of CPC ?
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POINT NO.6: Whether the plaintiff proves
that, they are entitled for the reliefs sought

in the plaint ?

POINT NO.7: What order or decree ?

10. My answer to the above points are as follows:
Point No.1l: in the Affirmative,

Point No.2: in the Negative,

Point No.3: in the Affirmative,

Point No.4: in the Negative,

Point No.5: in the Negative,

Point No.6: in the Affirmative,

Point No.7: As per the final order,
for the following:-

REASONS

11. POINT No.l to 3: These points are inter-

connected to each other, and hence taken together for
common discussion in order to avoid repetition of facts
and evidence. In order to prove his case the plaintiff
No.2 is examined as PW1 and one witness by name
Vishwanath S/o Shantavirappa Mastara Pattar is

examined as PW2, and got marked documents as per
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Ex.P1 to P16 and Ex.P16(a) and Ex.P1 is the certified
copy of MR No.238, Ex.P2 to 5 are the RTC extracts,
Ex.P6 to 8 are the house extracts, Ex.P9 is the
endorsement of the Tahasildar office, Ex.P10 is the
certified copy, Ex.11 is the certified copy of order,
Ex.P12 is the certified copy of plaint in OS No.21/1994,
Ex.P13 is the certified copy of written statement in OS
No.21/1994, Ex.P14 is the issues framed in said suit,
Ex.P15 is the certified copy of mutation, Ex.P16 is the
certified copy of Watni Patra, Ex.P16(a) is the original
Watni Patra.

12. On the other hand, the defendant No.1l is
examined as DW1 and one witness is DW2 and got
marked documents as per Ex.D1 to D21, and Ex.D1 is
the original Watni patra produced in OS No.21/1994,
Ex.D2 to 11 are the RTC extracts, Ex.D12 and 13 are
the assessments, Ex.D14 is the MR, Ex.D15 is the letter
to AC, Ex.D16 to 19 are the certified copy of plaint,

written statement and order on IA No.I in OS
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No.21/1994, Ex.D20 is the certified copy of order of DC,
Ex.D21 is the Map.

13. On careful scrutiny of pleadings of the
parties and oral and documentary evidence led by the
both the parties, it is clear that, some facts are not in
dispute between the parties, the relationship between
the plaintiffs and defendants with propositus is not in
dispute, it is also not in dispute between the parties
that, the propositus Nagappa and his 03 sons were
jointly owned the properties, said joint family properties
are divided into 04 parts, allotted one part to
propositus, other three parts to his sons

14. Specific case of the plaintiff is that, there was
a partition between propositus Nagappa and his 03 sons
by name Shivaraj @ Shivarajappa, Basavraja and
Chandappa during the life time of propositus in respect
of joint family properties and the suit properties are
fallen to the share of Nagappa, and said Nagappa died

intestate, hence his sons i.e., Shivaraja, Basavaraja and
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Chanadappa are entitle for the properties left by their
father Nagappa and the present plaintiffs are the sons of
deceased Shivaraj, Basavaraj is son of propositus and
the deceased Chandappa is represented by defendant
No.2 to 6, hence the plaintiffs, defendant No.1 and
defendant No.2 to 6 are entitle for 1/3rd share in the
suit schedule properties and said partition is shown in
Ex.P16 and Ex.P16(a).

15. The specific case of the defendant No.1l is
that, there was a partition between the propositus
Nagappa and his 03 sons by name Shivaraja, Basavaraj
and Chandappa, the said partition took place during life
time of propositus Nagappa and suit properties are
fallen to the share of defendant No.1, and said partition
reduced into writing as per Ex.D1, after partition the
father of the plaintiffs and father of the defendant No.2
to 5 sold their properties, thereafter, the plaintiffs and
defendant No.2 to 6 colluded each other and filed false

suit against defendant No.1l, with this defendant No.1
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contended that, the plaintiffs and defendant No.2 to 6
have no share in the suit properties and suit is hit by
properties was dismissed and the present suit is barred
by limitation.

16. On careful scrutiny of facts pleaded in the
pleadings of the both the parties and oral and
documentary evidence it is clear that, the plaintiffs
relied on Ex.P16 and 16(a) partition and to prove the
facts that, suit properties are fallen to the share of
propositus Nagappa, and the defendant No.1 is relied on
Ex.D1 to prove the facts of partition and to prove the
facts that suit properties are fallen to his share. Ex.P16
is certified copy of Ex.P16(a). Ex.P16(a) and Ex.D1 are
original unregistered Watni Patra, both documents are
said to have been executed by the propositus Nagappa
and his 03 sons in respect of partition and their share
in their joint family properties.

17. The defendant No.1 admits the relationship

between the parties and it is also not in dispute that,
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the properties shown in Ex.P16(a) and Ex.D1 are the
joint family properties of propositus Nagappa and his 03
sons. On perusal of the plaintiffs case as contended in
the plaint, and as per Ex.P16(a) the joint family
properties of Nagappa and his 03 sons are not in
dispute as it could be seen from the written statement
of defendant No.l. the only dispute is that, suit
properties fallen to the share of propositus Nagappa,
but, the defendant No.1 disputed the same and
contended that, the suit properties fallen to his share
and plaintiffs and defendants No.2 to 6 have no share in
the suit properties.

18. In order to prove the partition which took
place between the propositus Nagappa and his 03 sons,
in respect of their joint family properties, the plaintiffs
relied on Ex.P16(a) original unregistered Watni Patra. I
would like to appreciate oral and documentary evidence
of both the parties. The plaintiffs relied on Ex.P16(a),

and Ex.P1 mutation entries. When submitted the report
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for entered mutation on basis of Ex.D1 before the
revenue authority the father of the plaintiffs objected,
on basis of said objection the case registered before the
Tahasildar Shahapur, and after enquiry the Tahasildar
Shahapur made an order on objection and on basis of
order of Tahasildar, mutated as per Ex.P15 mutation
entry, being dissatisfied with the order of Tahasildar
Shahapur the plaintiffs have filed the suit for partition
in respect of present suit schedule properties against
the present defendants in OS No0.21/1994 on basis of
Ex.P16(a) which was dismissed for non prosecution.

19. Off-course, revenue records alone are not
sufficient proof of title, but, they can be used as a
supporting piece of evidence to prove a family
arrangement or partition among the joint family
members in respect of their properties. Off-course
unregistered partition deed is inadmissible to prove the
partition itself under Sec.49 of the Registration Act, but

it can be used for collateral purpose. Revenue entries
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can be evidence of possession which is crucial factor in
establishing the reality of a partition and family
arrangement.

20. Off-course, revenue entries are not proof of
title, but, they can show the fact of possession at a
particular time, and they can be used a supporting
piece of evidence which corroborates the fact of an
unregistered family arrangement cum partition. The
evidentiary value of revenue entries depending upon the
special facts and circumstances of the each case. The
admissibility of unregistered partition deed is
inadmissible to prove the partition itself U/Sec.49 of
Registration Act. However, it may be used for collateral
purpose such as proving a separate agreement or the
facts of possession.

21. Now I would like to appreciate the evidence
of plaintiffs and defendants extracted supra as to
whether those evidence are sufficient to prove the fact

that, there was a partition between the propositus
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Nagappa and his 03 sons in respect of their joint family
properties as per Ex.P16.

22. Thus, all documents produced by the
plaintiffs and defendants clearly proves that, plaintiffs
father and defendant No.1 and father of the defendant
No.2 to 5 are jointly owned the properties shown in the
plaint as well as in the written statement of defendant
No.1.

23. The plaintiffs specifically deposed that, in the
partition took place between propositus Nagappa and
his 03 sons, in respect of joint family properties the suit
properties are fallen to the share of propositus Nagappa,
the said partition has been reduced into writing, I would
like to extract the relevant portion of Ex.P16(a), which
reads thus;
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24. [ have perused Ex.P16(a), on perusal of the
same it is clear that, Ex.P16(a) is original Watni Patra
executed by propositus Nagappa and his 03 sons by
name Shivaraja, Basavaraja and Chandappa which
reflects the joint family properties of propositus
Nagappa and his 03 sons by name Shivaraja,
Basavaraja and Chandappa, and partition among them

in respect of said properties and the properties which
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are fallen to the share of propositus Nagappa and his 03
sons by name Shivaraja, Basavaraja and Chandappa,
the said partition reduced into writing on 02 bond paper
each valued Rs.3/-, so, it is clear that, the partition took
place between the propositus Nagappa and his 03 sons
in respect of their joint family properties, same has been
reduced into writing on Rs.06/- stamp paper and all the
parties to the Watni Patra have put their signatures in
the presence of 06 witnesses shown in Ex.P16(a).

25. There is a endorsement on backside of each
bond paper, with seal, and with name of stamp vendor,
in the seal put on back side of each bond paper it is
mentioned S1.No.1108, date of purchase of bond as
16.07.1983 the name of purchaser is shown as Nagappa
S/o Chandappa Alnur R/o Shahapur, Tq: Shahapur, it
is also mentioned in the endorsement as 03*02 =
Rs.6/-, name of the vendor shown as Sangappa,
Amarappa Bukistagar Stamp Vendor JMFC court,

Shahapur.
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26. On careful scrutiny of Ex.P16(a) original
unregistered Watni Patra it is clear that, joint family
properties of propositus Nagappa and his 03 sons
divided into 04 parts, one part fallen to the share of
propositus Nagappa and remaining 03 parts are fallen
to the share of his sons, Shivarappa, Basavaraja and
Chandappa as extracted supra, and it is also not
dispute between the parties that, said Nagappa died
intestate.

27. Off-course, Ex.P16(a) is original Watni Patra
is typed one, and it is also clear that, Survey numbers
of joint family properties mentioned in hand writing and
survey numbers of properties fallen to the shares of
parties to Ex.P16(a) are also written in hand writing.
Merely because of survey numbers are mentioned in
hand writing in Ex.P16(a) it does not mean that,
Ex.P16(a) is not believable documents. Because, so far
as joint family of plaintiffs and defendants and

propositus Nagappa are concerned there is no dispute,
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but, this document can not be suspected for the reason
that, on basis of Ex.P16(a) there was a mutation entry
as per Ex.P1, this Ex.P1 is important document which
proves the execution of Ex.P16(a) between the parties to
the document. I would like to extract Ex.P1 mutation

entry on basis of Ex.P16(a) which reads thus;

Dob3e8 IZW F 5O

WD Je 8300 FTore WIRTIE DNk 30 WoWs
{30 3 BOY Do3ed TZB B0 3R 3 BOY JMoF&xen
023 BREITISIT.
WBFod FTO PRIVY IJeID BSZ 033
Spct3ngo 2500 SooEwaNE.
Sd/-
20.04.84

SRCE3T 2300 mmwggos BI0€3 50T 923 2 0BTOIA.

Sd/-

28. On careful scrutiny of Ex.P1 it is clear that,
father of the plaintiffs and the present defendant No.1
has submitted the Watni patra Ex.P16(a), but, it was
objected, on account of which, the said mutation entry

is entered in objection registered No.283 and same has
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been referred to Tahasildar office Shahapur for
necessary order on the objection, Tahasildar Shahapur
registered revenue case as REV/ROR/35-84-85 and
same was disposed on 08.10.1984. On basis of order of
Tahasildar Shahapur in the revenue proceedings there
was a mutation entry as per Ex.P15. Ex.P15 mutation

entry which reads thus;

3N SowdeE 6&3&’0‘ YR8 BYANC, F9¢ BHoR)T,
JeIpomers Je Dok 30T H¥ong wewdes o 3T
S0000 Bogrt =583 B, TRy BP0, §.50.283 TY
33 B, WTB0LUND. O 33 BT, OO Borives S50z
308 orig 90y 3F0ACH JPBRE FoOH B.180.282 0T
30000  ORIOTY  wTB), IBAYIT'  TOIE 0T,
FROROIND, IBAY0V® BHIZYT B[00 T3 [B [e DI
FTO JIMOFITH INEOSDY DB BB IPRRT.
JIMnerRs ekded S0.REV/R-R/35/84-85  dated
08.10.1984 %0033.

1. .180.140/2 1-28 1-34 960 8309% 308 ®onsy
A3t 0000VZA. 2.3.80.401 9-4 14-31 Z.80.157 3-19
5-16 9@ Je wonzy 308 W=ees B[R0 B0 BeEen
3@92»(,0006. 3. 3.80.552/3 3-10 %.80.13/3 1-3, %.80.136
0-08, 381/2 4-06 %¥I) B¢ '&)ﬁoD 3003 mﬁg Y30 BHON
WBBY BREBOTYT. Ta0e FoedT 8e3R BTO JneF I
S596 SINT.

Sd/-
31.11.84
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29. On careful scrutiny of Ex.P15 mutation entry
extracted supra it is clear that, the Kather of the
plaintiff objected Ex.D1, when Ex.D1 objected by the
father of the plaintiffs, said Watni patra referred to
Tahasildar Shahapur for necessary order objection, it is
also clear from Ex.P15 mutation entry that, Tahasildar
Shahapur passed the order not in accordance with
Watni Patra Ex.P16(a), and shares of parties to
Ex.P16(a) are not in accordance with Ex.P16(a). Ex.P15
mutation entry came into existence on 31.11.1984. So,
when Tahasildar Shahapur passed the order as per
Ex.P15 on the objection made by the father of the
plaintiffs, the plaintiffs father is not satisfied with order
of Tahasildar Shahapur, on account of which he
challenged the same before the Assistant commissioner,
when the proceedings before Assistant Commissioner is
pending the father of the plaintiffs Shivaraj died. On
account of which, said revenue proceedings

discontinued, the present plaintiffs have filed suit OS
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No.21/1994 for partition and separate possession of
their 1/3rd share in the suit schedule properties as per
Ex.P16(a), the suit properties shown in OS No.21/1994
are the same properties involved in the suit, even in the
said suit the present plaintiffs filed suit for partition and
separate possession on basis of Ex.P16 against the
present defendants, the present defendant No.l1
appeared and filed a written statement contending the
same defence as taken in the present suit and the
defendant No.1 relied on Ex.D1 as contended in the
present suit and issues framed in the said suit. The
present plaintiffs have produced certified copy of plaint,
written statement of defendants, issues framed in the
said suit and same are marked at Ex.P12 to 14, and
said suit was dismissed for non prosecution.

30. On appreciation of Ex.P1, Ex.P15 mutation
entries and Ex.P12 to 14 it is clear that, Ex.P16(a)
original Watni patra is acted upon, on the other hand

Ex.P16 (a) was submitted by the propositus Nagappa
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before the revenue authority for necessary entries in the
revenue records in respect of properties fallen to the
shares of parties to Ex.P16(a) Watni patra. Further,
there was proceedings before the revenue court on basis
of objected document Ex.D1, thus, Ex.P1, 15 and order
of Tahasildar Shahapur clearly proves that, Ex.P16(a) is
acted upon and it is also clear from Ex.P1 and 15 that,
the present defendant No.l is not objected Ex.P16(a),
instead, the father of the plaintiffs Shivaraja objected
Ex.D1 when it is produced before the revenue authority
for necessary entries on basis of Ex.D1. Thus, the facts
reflected in Ex.P1 and 15 and on basis of which the
Tahasildar Shahapur has passed the order, clearly
proves that, Ex.P16(a) is acted upon and defendant No.1
herein not disputed Ex.P16(a), further it is clear from
the appreciation of Ex.P1 and 15 and order of
Tahasildar Shahapur it is clear that, the defendant No.1
produced Ex.D1 before the Tahasildar Shahapur and

father of the plaintiffs objected Ex.D1, on basis of his
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objection Tahasildar Shahapur passed the order as it
could be seen from Ex.P1 and 15 extracted supra, same
was challenged before deputy commissioner, meanwhile
father of plaintiffs died.

31. As per the defendant No.l1 there was a
partition among his brother and propositus Nagappa in
respect of their joint family properties, and same was
reduced into writing as per Ex.D1. I have gone through
the Ex.D1 which is also came into existence on
08.11.1983 between the same parties who are parties in
Ex.P16(a) which is came into existence on 16.07.1983.
Question before the court is if really Ex.D1 Watni patra
came into existence between the same parties soonafter
Ex.P16(a) than what prevents the defendant No.l to
produced before the Tahasildar Shahapur in the
revenue proceedings registered on basis of objection
filed by the plaintiffs father, further, the defendant No.1
did not raised any objection before the revenue

authority and defendant No.1 did not produce filed
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objection to Ex.P16(a) before the revenue authority,
further defendant No.1 did not objected Ex.P16(a) before
the revenue court by producing Ex.D1, because, Ex.D1
said to have been executed on 08.11.1983, and Ex.P1
and 15 are mutation entries entered in the year 1984
and same was objected by the plaintiffs father, on basis
of which Tahasildar has passed the order, being
aggrieved by the order of Tahasildar Shahapur the
plaintiffs have filed OS No0.21/1994, on Ex.P16(a),
Ex.P16(a) believable document, because, it is acted
upon and unchallenged.

32. The case of the defendant No.l1 is that,
though partition taken place between propositus
Nagappa and his 03 sons in respect of their joint family
properties but not as per Ex.P16(a), but, partition taken
place between them in respect of their joint family
properties as per Ex.D1 and suit properties are fallen to
the share of defendant No.1, and further he contended

that, the properties fallen to the share of plaintiffs father



KAYG320006882025
II —

,.
[=] 50=]

40 RA.No0.5101/2025
(Old RA.N0.36/2018)

and to the share of father of defendant No.2 to 5 under
Ex.D1 have sold under registered sale deeds, i.e., after
partition as per Ex.D1 said Shivaraj and Basavaraj and
Chandappa sold their properties under sale deeds.
Ex.D1 is not believable document for the reason that,
from 1983 till today no revenue entries made on basis
of Ex.D1, even there is no singal peace of document to
show the existence of Ex.D1, and no entries made in the
revenue records on basis of Ex.D1.

33. The second reason for not believing Ex.D1 is
that, as per defendant No.1 there was earlier partition
between propositus Nagappa and his sons, in order to
make documentary evidence of said partition they have
executed Ex.D1. Question before the court is that, when
there is no pleadings in the written statement of
defendant No.1 as to whether there was a oral partition
and what are the properties fallen to the share of parties
under oral partition, when oral partition took place,

nothing in the pleadings, when there is no pleadings in
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respect of oral partition and then how Ex.D1 came into
existence. So, without their being any pleadings in
respect of earlier partition Ex.D1 has no evidentiary
value under the law because there is no pleadings about
oral partition among the parties and said oral partition
is reduced into writing as per Ex.D1. When there is no
pleadings then the documentary evidence Ex.D1 has

nothing to do with the facts stated in Ex.P16(a).

34. Now [ would like to extract the recital of

Ex.D1 which reads thus;

2RT DN
x

1. Dok 308 0rF S03R 70 (2) 8I0eE BOIRO 45
(3) wWomzy Sadogd 40 (4) WIIVIEF 28 IIET F0T3 Do
eaozoaifad emdfaém uﬁe»@iai 508 émogad BYd FEONF, 'add
md DN I,

R0CUAE 0.1 H0RY 9NLIT BOEO0WT moa) Am’"{\')do
3.2, 3 DD 4 Fo.l T R TGS, S0l & wy
Bowlon W WO ogaed By 8¥Eomod BE)
SN ,ooodaoﬁmﬂ &5 IR &é&)oucs ea,ooaocio
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35. The recital of Ex.D1 extracted supra does not
speaks about previous partition as contended in the
written statement of defendant No.1l, and it also does
not speaks about the facts that, in order to make the
documentary evidence of previous oral partition Ex.D1
came into existence between the parties, there is no
mentioning in Ex.D1 that, in view of the oral partition
took place prior to Ex.D1 the Ex.D1 is came into
existence. Ex.D1 further discloses the joint family
properties of propositus Nagappa and his 03 sons, and
said properties divided into 04 parts one is for the share
of propositus Nagappa, second one is for the share of
his son Shivaraj, third one is for the share of his son
Chandappa and fourth one is for the share of his son
Basavarajappa. The share of present defendant No.1 as
per Ex.D1 shown as properties Sy.No.592/2 adm 03
acres 10 guntas, Sy.No.13/3 adm 01 acres 33 guntas,
Sy.No.136 adm 08 guntas and Sy.No.381/1 adm 04

acres 06 guntas, and house No0.5-96(new No.1-7-46).
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The share of propositus Nagappa shown in Ex.D1 which

reads thus;

JoWT 1 Doriz 308 WoRH BLRITRT BoEWT dw%)
3&5 emwzﬁedaiﬁaﬁ aaaéso &azso 3&5 waas 90033 365
md—aaiosd a’mod’ édaea,od ::wgm z3 w@cmﬁ 30D mm
0.4 T TR Becn3zR.

30E

3.80.402 g8 13 noed somaadd 51 Fd MO SR
BB 2080 BVOWT 5-96 (BRR F0.1-7-46) WETY B3
Pori NOm D eud0 L@ BoBod B AeBI0030
BHoRITHCT BHowRo0.

36. So far as plaintiff's case is that, suit
properties are the land bearing Sy.No.381/2 old, New
No0.381/3 adm 04 acres 30 guntas as Hallisagar village,
land Sy.No.136 (old) New No.136/2 adm 21 guntas of
Hallisagar village, and Shop No0.5-94 (old), as new
No.10-71 situated at Muchigudda Shahapur, and flour
mill situated over shop No0.5-94 (old), new No.10-71,
adm East-West 27 feet and North — South 15 feet, these
are the suit properties as per the case of the plaintiff
and as per Ex.P16(a) Watni patra relied on by the

plaintiffs. As already appreciated Ex.P16(a) Watni patra
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the properties fallen to the propositus Nagappa as his
share as per Ex.P16(a) are extracted supra and same
are the suit properties, Ex.P16(a) already appreciated.
37. Ex.D1 is against the pleading pleaded in
written statement of defendant No.1 as there is pleading
in the written statement that, there was a partition
between the propositus and his son, after partition a
family settlement deed has been executed on
08.11.1983 in the presence of witness. But, there is no
pleading in the written statement the date, month and
year on which the earlier partition took place. Further,
Ex.D1 does not discloses the facts that, since there was
a partition between the propositus Nagappa and his
sons, and in order to make it documentary evidence the
Ex.D1 came into existence. Even no date, month and
year of oral partition found in the pleadings. Thus,
Ex.D1 is not believable document and it can not be
considered for any purpose neither for collateral

purpose nor to prove the fact of partition as contended
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in Ex.D1. Ex.D1 itself discloses two days of its
execution, one is shown as 05.11.1983 and last para of
Ex.D1 discloses 08.11.1983. In order to make it clear I
would like to extract those relevant para which reads

thus;
o8 abeoaa'j,od BoeBod HIVFBOD BT WFTSCO
PRI em@fab 0930 —aaeaﬁ %Jaédo ea@mfab 9300
Q‘)KDZ&/&)G&Q@D uoamd o3 mrﬁ JZR) éowaaimd

DeToIPo 8??,3 eaocid D005 05.11.1983 Towo ge?eoob
BOUT FROTRO zsdorigéép’.

B DT Dont BIW BPaCH SoedS 3P 3R DR
Wor ea,oﬁ@e’ab 3 3 B0 B oBBY To0dRE ©OLNYY

o’oma‘aﬁ andoarabwo’ SMmE0DL i.fa@’oo waramd’
B3, 03000 e YOO DY.

&erord —a(\')eodo 0o Nmﬁdg o8 zsaoﬁ Lt TF,
030033 usaoda &Od@ ,0358033063 ?..)(30&.),0 20 YL 3%
PASDIE A zsmﬁ 23 K)zsé:)d ao 08 11.83.

38. So, on careful scrutiny of the facts extracted
supra from Ex.D1 it is clear that, as per the first para
extracted supra Ex.D1 came into existence on Dipavali
festival day i.e., on 05.11.1983 in the presence of local
witness. At the same time, Ex.D1 discloses in the last
para extracted supra that Ex.D1 came into existence in

the presence of local witness without any force from



KAYG320006882025
H 1

,.
[=] 50=]

46 RA.No0.5101/2025
(Old RA.N0.36/2018)

anybody, and parties to Ex.D1 put their signature after
going through its contents as true on 08.11.83. The
question before the court is Ex.D1 discloses two dates of
its birth, which one has to believe, defendant No.1 does
not disclosed as to why Ex.D1 discloses two dates. As
per the written statement of defendant No.1 the family
settlement in respect of earner partition between the
plaintiffs father, defendant No.1 and father of defendant
No.2 to 5 came into existence of 08.11.1983, but, Ex.D1
discloses that, the same is written on auspicious day of
Dipavali festival on 05.11.1983 in the presence of local
witness. Thus, it is clear that, the defendant No.1 has
created Ex.D1 in order to grab the share of plaintiffs
father in the suit properties. Further, the defendant
No.1 shows his share in Ex.D1 Sy.No0.381/2 adm 04
acres 06 guntas, but, the suit land bearing Sy.No.381/2
adm 04 acres 30 guntas. Thus, in view of the contents
of Ex.D1 itself discloses that, Ex.D1 is not believable

document for any purpose.
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39. That apart, even as per defendant No.l1,
propositus Nagappa given share in Ex.D1 as extracted
supra and said Nagappa died on 08.12.1989 as per the
plaint, the date of death of Nagappa shown in plaint is
not disputed. Question before the court is that, even
assuming for the movement not admitted by the parties
that, if partition taken place as Ex.D1 and share given
to propositus Nagappa, the properties fallen to the share
of Nagappa as per Ex.D1 those properties are not found
that, the said Nagappa left his share as per Ex.DI.
Defendant has not stated anything in the pleading,
where about the properties fallen to the share of
Nagappa as per Ex.D1. If really there was a partition as
per Ex.D1 the properties fallen to the share of Nagappa
as per Ex.D1 must available for partition to the
plaintiffs and defendants. So, no properties left by the
Nagappa as per Ex.D1. This clearly shows that, there is
no partition between propositus Nagappa and his sons

as per Ex.D1.
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40. The defendant No.l1 contended that, the
plaintiffs father and father of defendant No.2 to 5 have
taken their share in the joint family properties as per
Ex.D1 and after partition they have sold their share to
the purchasers, if that is the case then what prevents
the defendant No.1 to produced the certified copy of sale
deeds said to have been executed by father of the
plaintiffs and father of the defendant No.2 to S in
respect of their share to prove that, there was a
partition as per Ex.D1. These facts clearly shows that,
no partition took place as per Ex.D1 and Ex.D1 is
created document.

41. To disbelieve the Ex.D1 for any purpose
there are the reasons for disbelieve Ex.D1 that, Ex.D1
came in to existence as per defendant No.1 on
08.11.1983, from 08.11.1983 till today no single
revenue entries came into existence on basis of Ex.D1,
so, if really there was partition on basis of Ex.D1

definitely there would be revenue entries as per Ex.D1
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in respect of shares of the parties to Ex.D1, but, no
single entries made in the revenue records of joint
family properties of plaintiffs and defendants on basis of
Ex.D1 from 1983 till today, this clearly proves that, no
partition took place as per Ex.D1 and neither it is acted
upon nor given shares to the parties as contended. Even
there is no explanation from defendant No.1 who relied
on Ex.D1 as to why the partition entered in the revenue
records of joint family properties of plaintiffs and
defendants on basis of Ex.D1.

42. The settled position of law, so far as proof of
partition among Hindu Undivided joint family members
in respect of their ancestral and joint family properties
is that, a partition of joint family properties can be
effected orally, but, if a partition reduced into writing
such as Watni Patra or Palu patti, it is generally
required registration U/Sec.17(a)(b) of the Registration
Act, if it creates or extinguishes rights in immovable

properties worth Rs.100/- or more. An unregistered
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Watni Patra is in admissibility to prove the title or the
partition itself, but, it can be used for limited collateral
purpose, the partition based on such unregistered
Watni patra carry a presumption of truth but not
conclusive proof.

43. Thus, in Hindu Joint family partition can be
taken place both an oral and written process. The
essence of valid partition is factual severance of the
joint family status, demonstrated through separate
possession, management and enjoyment of the family
properties by deferent branches. Mere lack of
registration of partition deed does not inherently nullify
the partition if substantial evidence corroborates the
separate administration of the properties.

44. In the present case, the relationship between
the plaintiffs and defendants and their ancestors not in
dispute, it is also not in dispute that, the joint family
properties shown in Ex.P16(a) is not in dispute,

because, the plaintiffs and defendant No.1 have
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specifically contended about the joint family properties
prior to partition, those joint family properties are not in
dispute, the only dispute between the parties is that,
the partition took place as per Ex.P16(a) according to
the plaintiffs in respect of joint family properties, and as
per the defendant No.1 partition took place as per
Ex.D1. So, as already appreciated Ex.D1 and Ex.P16(a),
on appreciation of oral and documentary evidence it is
crustal clear that, joint family properties of the plaintiffs
and defendants are not in joint possession and
enjoyment of the plaintiffs and defendants is admitted
facts. As appreciated supra oral and documentary
evidence the plaintiffs have proved that partition took
place between propositus Nagappa and his 03 sons in
respect of joint family properties and after partition they
are in separate possession and enjoyment of their
respective shares. But, dispute is that, the joint family
properties fallen to the share of propositus Nagappa,

who is common ancestors of plaintiffs and defendants,
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the said Nagappa died after partition intestate and left
his properties fallen to his share in the partition as per
Ex.P16(a). So, Naturally when father left his properties
his sons succeeded to the properties left by the father. It
is also clear from the material placed before the court
and on undisputed facts that, the joint family properties
of the plaintiffs and defendants are already divided and
they are in separate possession and enjoyment of their
respective share, the only facts is that, since propositus
Nagappa died intestate by leaving his properties hence
the dispute between the plaintiffs and defendants is in
respect of share of Nagappa. Thus, in the present case,
on basis of oral and documentary evidence, this court
observed and appreciated that over decades, the
branches in question maintained separate possession of
their respective shares, cultivated lands independently,
and managed the properties in their names. Thus, the
conduct of parties on basis of Ex.P16(a) amounted to an

implicit acknowledgment and practical implementation
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of partition on basis of unregistered Watni patra
Ex.P16(a) renders the unregistered deed is sufficient
evidence to prove the partition as per Ex.P16(a). In
support of my opinion I relied on the decision of the
Hon’ble Apex court passed in case of K.G
Shivalingappa (Dead) by Lrs and others V/s G.S
Eshwarappa and others. In the said judgment the
Hon’ble Apex court was pleased to held that, the
paramount importance of practical administration and
factual evidence in determining the existence of a
partition within Hindu Joint family properties. While
procedural requirements like registration of partition
deeds are significant, they would not overshadow the
evidentiary value of longstanding separate possession
and management of properties shares.

45. On careful scrutiny of oral and documentary
evidence and re-appreciation of oral and documentary
evidence of both the parties this court is opinion with

the reasoning assigned supra and relying on the
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decision referred supra that, the plaintiffs have proves
the facts that, the partition took place between
propositus Nagappa and his 03 sons in respect of their
joint family properties as per Ex.P16(a) and they are in
separate possession and enjoyment of their respective
share from 1983, after partition the propositus Nagappa
died intestate and the father of the plaintiffs, defendant
No.1 and father of defendant No.2 to 5 are being sons of
deceased Nagappa and they are succeeded to the suit
properties left by Nagappa.

46. Off-course, they are some contradiction in
the cross-examination of PW1 in respect of Ex.P16(a)
and Ex.D1, those minor oral evidence against
documentary evidence would not affects on credibility of
the existence of partition between propositus Nagappa
and his 03 sons in respect of their joint family
properties as per Ex.P16(a), because of undisputed facts
of relationship between the parties, undisputed facts of

nature of joint family properties, undisputed fact of joint
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family properties of plaintiffs and defendants are
already divided among them. The only disputed fact is
share of propositus Nagappa who died intestate. Hence
the oral evidence against documentary evidence is not
sufficient to suspect the existence of partition as per
Ex.P16(a). Hence I answer point No.1 & 3 in the
Affirmative and point No.2 in the Negative.

47. POINT NO.4: It is specific case of the

plaintiffs that, the propositus Nagappa died intestate
after partition leaving the suit properties which are
fallen to his share in the partition took place as per
Ex.P16(a). It is settled position of law that, the suit for
partition of Hindu joint family properties generally must
be filed within 12 years from the date when the
plaintiffs right to share is denied or when joint
possession is specifically excluded. Further, a
coparceners have right to demand partition at any time
in respect of ancestral and joint family properties. In the

case on hand, the propositus Nagappa died intestate on
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08.12.1989 after partition and suit properties are fallen
to the share of Nagappa in the partition. In respect of
the properties left by propositus the present plaintiffs
have filed suit OS No0.21/1994 for the same reliefs, in
respect of same properties on basis of same partition
deed Ex.P16(a), but, it was dismissed for default on
08.07.1996, and thereafter, the plaintiffs came to know
that, the defendant No.1 is selling suit properties left by
propositus Nagappa without giving plaintiffs share in
the suit properties, hence the plaintiffs have approached
and enquired with defendant No.1 and 6 on 01.10.2013
about selling the plots, but, the defendant No.1 and 6
denied to give the share of the plaintiffs in the suit
properties hence the plaintiffs have filed the suit. The
cause of action arose on 01.10.2013 when defendants
refused to give the shares of the plaintiffs in the suit
schedule properties. It is well settled law that, when
ancestral and joint family properties kept undivided

between the joint family members than a joint family
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member can demand his share in the joint family
properties, if his share is denied from the date of denial
the cause of action arose. Hence, in view of the settled
position of law in respect of limitation, in respect of suit
for partition and separate possession of ancestral and
Hindu Undivided Joint family properties, without
discussing much on this points I hold that, suit filed by
the plaintiffs is in time, hence, I answer point No.4 in
the Negative.

48. POINT NO.5: The defendant No.1 has

taken defence in the written statement that, the suit
filed by the plaintiffs is hit by doctrine of res-judicata as
the plaintiffs have filed suit OS No.21/1994 against the
same defendants, in respect of same properties, in
respect of same reliefs sought in the present plaint, and
said suit dismissed. Off-course, the plaintiffs have filed
suit OS No0.21/1994 against the defendants, in respect
of suit schedule properties for the present reliefs on

basis of Ex.P16(a), the said suit is dismissed for default,
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without determining issues involved in the said suit on
merits. Hence the doctrine of res-judicata is not
applicable to the case on hand, hence, I answer point
No.5 in the Negative.

49. POINT NO.6: On careful scrutiny of oral

and documentary evidence led by both the parties and
on re-appreciation of the same as appreciated supra, it
is clear that, the plaintiffs have proved their case and
they proved that, they got legitimate share in the suit
properties as prayed in the plaint and they are entitle
for the reliefs sought in the plaint. Thus, looking to the
undisputed facts and oral and documentary evidence
and revenue records appreciated supra it is clear that,
the trial court failed to appreciate the oral and
documentary evidence led by both the parties with
settled position of law and came to wrong conclusion
that, the plaintiffs failed to prove that, they got share in
the suit properties which requires the interference of

this court as appreciated supra oral and documentary
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evidence led by both the parties, Hence the judgment
and decree under challenge is liable to set-aside and
suit of the plaintiffs is liable to be decreed. I answer
point No.6 in the Affirmative.

50. POINT NO.7: In view of the discussion

made on point No.1 to 6, I proceed to pass the following;
ORDER

Regular Appeal preferred
U/Sec.96 R/w order 41 Rule 1 of CPC,
by the appellants/Plaintiffs, is hereby
allowed.

Consequently, the judgment and
decree under challenge, passed by the
Ld Senior Civil Judge and JMFC
Shahapur, in OS No.11/2014, dated
04.07.2018 is hereby set-aside, and
consequently, the suit of the plaintiffs
are hereby decreed as prayed for, and

the plaintiffs are entitle for separate
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possession of 1/3rd share in the suit
schedule properties.
Looking to the relationship
between the parties the plaintiffs and
defendants shall bear the cost.
Draw decree accordingly.
Office is directed to send TCR to
the trial court with copy of the
judgment.

(Dictated to the Stenographer-III directly on
computer, transcript computerized by her, corrected, initialed and then
pronounced by me in the open court, on this the 13™ day of March -
2026)

(Yamanappa Bammanagi)
(I nd Addl. District and Sessions Judge
Yadgir, Sitting at Shorapur)



