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23.This Court also would like to rely upon

the judgment of the High Court of Calcutta

in SOURAV SARKAR VS. HIRAK RANJAN

SARKAR AND ANOTHER reported in 2022

SCC ONLINE CAL 3840, wherein at Para
No.16, it is held as follows:

“l16. The term ‘irreparable injury’ means
substantial injury which cannot Dbe
adequately remedied or compensated by way
of damages and the Court shall consider
whether protection is necessary from the
species of injuries known as ‘irreparable’
before his legal right can be established.

Court shall consider whether the mischief or
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inconvenience likely to arise from withholding
injunction will be greater than which is likely
to arise if granted. At this stage of deciding
the application for temporary injunction, the
Court is not required to go into the merits of

the case in detail”.

24.This Court would also like to rely upon
the judgment of the Apex Court in
GUJARAT BOTTLING CO. LTD. AND
OTHERS VS. COCA COLA CO. AND
OTHERS reported in (1995) 5 SCC 545,
wherein it is held that while considering an
application filed under Order 39, Rule 1 and
2 of C.P.C. for granting an order of
injunction, it is the discretion of the Court as

to the factors to be considered in exercise of
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discretion and balance of convenience to be
seen being an equitable relief, conduct of
party seeking the injunction or the party
seeking Court’s interference with the order of
injunction must be fair. The conduct of the
respondents in not adhering to the terms of
the compromise and entering into fresh
agreement with the original owners against
the compromise decree is nothing but to
defeat the right of the plaintiff. Hence, the
Trial Court failed to take note of the same
while exercising the discretionary relief of

temporary injunction.
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14. What if the property is vacant site,
which is not a physically possessed, used
enjoyed? in such a cases the principal is that
possession follows title. It two person claim to
be in possession of vacant site, one who is
able to established title their to be will be
considered to be in possession, as against the

person who is not able to establish title.
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