1

slal -4

A.2A%s120ll Yl AMRee §. s.(dlxs1 e visadId)
A18614lldll 21]s sleai,
SI¥ER] 5 ol AUCTT /013

AHiS—

3ol —aNMRId JogRoe Aseall SHH-A3¢ Yo

sRUIE] 9fRId A% 246513 M ial 2A1ler [Asi ds dl.

el s, A%¥sl2all A=AEga AA(EsR, 2
AFACHY FBIAIH YR

361 S, A¥SIe.

8.91%21d A% 46S13] 5N 2ia Al [Asiy ds d.

s3u1E] adl aslagll 331 ARSI
AR 2] 28lncig sy ¢l (i)
8. Y. vidollul, dlalisd,».1%sle.
ARV gdl gslae]l —-
sl —ofl
3ol sfol] alRlu R0—9—-R0%3
sAA1E dIRv RA—¢ -0 3
Alfe sal didlv ——
AIEEH (1cll) sl diRlu (—R-R0]%F
Y191 213 L Aofl diflu Qe—¢—0’VY
YSIEl HIZ AW dIR]U U¢—3-0R§
Yslel diRlu UL—F—R0RS
¥ A%loll 5SH S| dl d dRlu UL—T—R0RS
2RIV [da1d
Al AR aRuss | wdlet W | Jotiell sad | @ISl Bedl | glud
) ol 1 dr. | gedldl. HSULS | A% | €Al




Ul dasdRdR FUHI
al. 8ARY| dl. [Adidd
AHY
qQ 2] — — aoll. goAd. |Ac—v— | s
el Ased]l  |RoRS ay
SIAHAHIEY S.43¢
CEA
(UTe21)
A. gFRUIeuiall A18E Y141 dIR2.
$H. ol Y19loll SR
q. 2] AFACIY F5IAIA YRIall AHidlE Gud] s3RUI1E]
ARdAUIA. AHis—¥
ofl. siAIYUall HIBES] Y14,
SH. ol ¥ Y19loll SR
2. s1éall AIBE).
$Hoal. ol 1 Y2idlall USIR
sAlu1eual dye ARoll USE YRId1Alg) Aise) dl2e
R DITAVEE TRVEICTH
SHol. | Ais ol Y1dlg] YQlof
q. Qe A3E) Aer
R. R0 AAd VS
3. =L As el AA)
¥. R AR 2410d olElA
u, 3 Yle uldiofl 45€ uiad]




g. RY ol1ZlR1 GiRdIgf ASallAx¥Aoe

9. U Uleuidlall Alat digat 25 1S

ofl. siAIYUiall YRidI.

$Hol. Ais ol. Y1dlg] 9lof

or149

(2).. $4dfl &5l aslsd...
5all ¢sl eslsa & §,s30u1€l & IYRId A% A4ESI]

s al A{lel [AsiA s dl.al 2% oA B. delHdeR oisHI]
HEAH Hedoll dlol Andd. delHdeR §2IuIEl dsall olsadl sl
U2 ol 2r%sie sleélse s1.2u.ds dl.a1d] uldidl dialisdell As
61.50003% ol dl.RO—9—R03 oll A%¥all 3.9,95,3Ur/— ol
sRauElal AHIUd. ¥ STRUERA cisal Y SaREQE AS dl.RO—9-
03 ol A% "$SA orAgRAluc" ol AA AT Wd $2d I
Uldloll 9sld HRSA dBIHAERA dl.RR—9Y—-R0R3 dll AY olllA
HISAIAA ¥ dBIHAERG 61 ¥l 89l AS HYXGiol] 28H [l AH
HAlelHl Ysqaell saiofl essR s o], dd s3] ARMIRA ¢
AaNflRAcid gorgdoe As2 1€ ofl SAH 13¢ HYGiall Yol 5
g1, ¥l d Acicial] siddll sl 241U [A3¢4 elvid &3 B.

(*) sulE aiedl sidalal...
sRAUIE evid dl HIRI AH211GBall [A.cy 16121 ol

8sH »xol AR o AHoA slediHi A1Ad. AR gsld H1Rsd
8192 Ad. AURMal 5duall sIP1N ofl aisAl AMUIHI 241dd.
AHRIUlofl His—u &l 1dl ofigaiai 2119d. AHARMIA Yol SYd of
gl 524 AP AUl YRIddl SAofl AR siRidigl saUlHi
A1dd 8.

(3) sAlRuIeYioll YIY19IEdfl sRigIe]...




4

sl YRAURA YSIEldl A3AIAHT Gidicl
Hxololl 8. ¥l 213 YolRiddal 52d at@ll. RN A% slef &I%R of
gdl dilell s2luIglofl Gaedl &8ss uis—k0 &l oy WA B,
SARAIEUS AHis—3 &l sAIAI YRAlH 2% 83] gy slef Yrdl 2%y
$d1 Hidldl oiefl dg ¥&2 sl SAUIEUSIall YRIdIol] ESS G S|,
cAURAIE AARIIgf [AAY ofldeat alidl URoll 22% 1Y ARV

&1%2 8l of BlY Alofl AS. 2.0l £S5 VHis—-R &l ciy S| V.

(v) o1 uei dsdll edldl...
sARu1EUd (4.as1dHloll edldl Aiciofl dHy AR
A% SIg 61%2 8d oiefl. ¥l Aol edldall ess 2is—3 ] oy

SAUIHI AH1Ad .

(W) yard
1. g sARIEU A eslsd sl uR AHiolld S 8 § wRIVIA

sARAIEl yiAl YA1 dl8d adl ? 2al d Usl Asl Yxo

siugARl defl 284 sl &dl? 240l d 2Aeci ARVRA As
AN, ¥ ASHI alluidl, JS] "$S JatAgl2luce sl A2y A1)
sd 2, ¥ sABIERA ARG oNElA AHNd, ol

oiydefl i di ARIUIRA As] yyoiofl Aell 844 Ysaell
ol 531, ¢l aoNNAcid gogHoe s2oll SHH—-A13¢ YYGiall
ot AI1UE & ?

2. AU gsH?

(s) GURsd Hglxil Ucdail uAoll sleal ofleldl oflJ
HYA B,
q. 8SRHI

R. AIUR] gSH Y¥ ol



(9) GuRlsd (o1l Ucdotl AAofl S1éatl SREIN...
//siRen//

Y YR1YIRAIoll YRSl Sl Usdl SIREll] AUt 2] %33 B.

Sec. 138 : Dishonour of cheque for insufficiency, etc., of

funds in the account— Where any cheque drawn by a

person on an account maintained by him with a banker
for payment of any amount of money to another person
from out of that account for the discharge, in whole or in
part, of any debt or other liability, is returned by the
bank unpaid, either because of the amount of money
standing to the credit of that account is insufficient to
honour the cheque or that it exceeds the amount
arranged to be paid from that account by an agreement
made with that bank, such person shall be deemed to
have committed an offence and shall, without prejudice
to any other provision of this Act, be punished with
imprisonment for a term which may be extended to two
years, or with fine which may extend to twice the
amount of the cheque, or with both :

Provided that nothing contained in this section shall
apply unless—

(a) the cheque has been presented to the bank within a
period of six months from the date on which it was
drawn or within the period of its validity, whichever is
earlier.

(b) the payee or the holder in due course of the cheque,

as the case may be, makes a demand for the payment
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of the said amount of money by giving a notice, in
writing, to the drawer of the cheque, within thirty days
of the receipt of information by him from the bank
regarding the return of the cheque as unpaid, and
(c) the drawer of such cheque fails to make the
payment of the said amount of money to the payee or,
as the case may be, to the holder in due course of the
cheque, within fifteen days of the receipt of the said
notice.
Explanation— For the purposes of this section, “debt or
other liability” means a legally enforceable debt or other
liability.

BUSd SHH X0l SIg €41 § YUIGER] U2 AHUd AS
Ud §2 ol ollZlA ool au [t JellHi ol of Ysd dl
AHRIMIA ol S2dlo] Hioll Adig) 2B, Ui SRUIE EVid Sl
ugdlall 1345 Yd Rdl 8, Fof Uidal 59 AAleidi 8, d RdiR il
sAH 869 gRAUIE def ASIY dle] & sRaule uId] U5 algl.
> GIGoll SIRIEIHI AS AUl Glloid ol AS YRRl SwilRql]

d5CIHi AgjHliol 52U Hiall F2AdIE SAUIH] A1Ad 8. % of|A Yo
8.

Section 118. Presumptions as to negotiable instruments
of consideration...

Until the contrary is proved, the following presumptions
shall be made: -

(a) of consideration—that every negotiable instrument
was made or drawn for consideration, and that every
such instrument, when it has been accepted, indorsed,

negotiated or transferred, was accepted, indorsed,
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negotiated or transferred for consideration;

(b) as to date- that every negotiable instrument
bearing a date was made or drawn on such date;

(c) as to time of acceptance- that every accepted bill of
exchange was accepted within a reasonable time after
its date its date and before its maturity;

(d) as to time of transfer.— that every transfer of a
negotiable instrument was made before its maturity;

(e) as to order of endorsements — that the
endorsements appearing upon a negotiable instrument
were made in the order in which they appear thereon;
(f) as to stamps—that a lost promissory note, bill of
exchange or cheque was duly stamped;

(g) that holder is a holder in due course — that the
holder of a negotiable instrument is a holder in due
course; provided that, where the instrument has been
contained from its lawful owner, or form any person in
lawful custody thereof, by means of an offence or fraud,
or for unlawful consideration, the burden of proving that

the holder is a holder in due course lies upon him.

Sec. 139 : Presumption in favour of holder— It shall be

presumed, unless the contrary is proved, that the
holder of a cheque received the cheque of the nature
referred to in section 138 for the discharge, in whole or

in part, or any debt or other liability.

BURAsd o1 21 1g2] 119 dA10) Adl ARIIA A4V

As s sl Aell 284 § wdicierd] U2 2Udl eldig As
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SwilR d AS SAH—13¢ Hi YRR Yxoiofl sig Aell 284 5 oflw
¥AIGiElRloll YRl § 2iId: Ulda dHI2 ¥ ANnddl 8. ARMIa I
AHojHI01€f] [A3g0f 2A1[AAd 524 US ol Aojdloig) Uisel $G US. %
HIZ AHRVIRA Uld A18e alF ool Audiofl ¥3R o2l ug,
UWlosed  2Als Mdoldlidls 2ed & 2icif@ddied]l uoiadi

Adiddioll 28 8. dAi AR A5 Uiy dl 31 sdlaieus GuR
A16fldlall oo 2414 .

(¢) Y19 1A g YCUiSol...

sRale ual azsedl AR A1A AAURIE IYobl YUIR
Al HI2 odll. oA, Asedll sHH—-ATU YXClo] Ais—v ]
sRAUIENG AidlEat 1y & ¥ dUIR Adl dHI sRUIE Hyoidll eslsdl 8,
¥€f] YolRlddoal 2lndl HI2 243 s3]l AT 52 aiell. ciRUIgUS SiY
81%2 of &1} Bazall 655 Git 5 8.

¢.a AMYH siRIElol]l %33 dIdigule Uida LAA & 5 5H d
HIZ YRIdIof HERUISol S31A dl &Idall SIA SAH—A3< Hi Ugs (A)
HHIO d S © HIH (&9 ARl HIH) Hi AU ] Uso] ciss] &Jy]
HAleIH] csHi Y UAA] sldl FRA. AHis—R0 Yl As dl.Ro-
9—23 ol Val Ais—3 41Nl AAH] dI.R0—9—3 all A%l B, AHIH
gldall As oflud AHAHUTEHI clsHi oA B. I sRue ud
Ugs (1) of Uidel 2Ad &ldlig AICld U B.

ugs (ofl) du1A ddl, Asl Rd Al3E [Eai—30 i
Asall 284 Hiddl AMad oA 2RIUIa Rl 210d] aid]
YA §RUIEN U 2y UJAd Ais—Q 19N F2dl AH] Fidi ll.R0—
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©-33 ol 8. Ais- &l Y UAd] oNelAH dl.RR-9Y-3 all
Aoofl B, ¥ Ais—3  didil Ule fle yyol Hisdl 2Hugii
A1Ad 8. HIH, SRAUIERN As Ud sl ¥l Udi AVl [Eoi—30 Hi

d Asdll 28:ll Hidrell sl olig]d 2ARVIA Hisd] 2H0d 8. ¥
SRAUIE] &RI sEH—3¢ ofl U3gs (ofl) of Uidel SAUIHi 241 B.

qydi, ugs (A1) Yo sRAIEl &R HsadiAHi 2419d
2R A.5l. didil oildlR Ule [suigdee &Rl viRMlell ¥eNdd
220113 ARl ofydefl sl AH1dd 8, ¥ Gled Uleall 28
AUE Ais—uU &l Y B, ¥ ¥l AR oIl 61D 21-Ad & A
odl ARIA o1l YsAd olefl. A1H saH—3¢ oll ugs () qf
Uldol ARMIA of 52d &ldig] 31U A50 3d A16fld sd B,
AaNMNJoid gorgdoe Aseofl san—aw(oll) 4w Adl dHIH
AlglcHS 2IdIgo] Uidal LAl GIE &Idall 241 SRAIE YadHi SI2
AHA ElVid LA B. AIH, I SRAUIE dHIH AigicHs Yd ARdlgf
Uldol ST GlIE £V SAIHT AHIAA B ¥ SRAUIE HadHi & Fall S
A1 o1sdl ol

] oiRAIGUS d§ S1E 3013 81%R 28 S AUl Glleid, ASHi
ARV 218l cisid, aldl2 alicid, did dl9d d olled sig dsUR
o], ¥l d alicid slg AJT A o], AHIH FAR ¥ &s1sdl Glloid
Sl dSRAR of Bl AHY ¥ &51Sdl USSRA of &1, ¥U| d eslsdl s1&
Hiofl Adldll & 8. ¥ clicid all. AdRRY vEIdd State of U.P.
vs Nahar singh (D) (1998) 3 SCC 561 i 6219d 8 § "13.
It may be noted here that that part of the
statement of PW-1 was not cross—-examined by
the accused. In the absence of cross—examination
on the explanation of delay, the evidence PW-1

remained unchallenged and ought to have been
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believed by the High Court. Sec.138 of the
Evidence Act confers a valuable right of cross-
examining the witness tendered in evidence by

the opposite party. i3 &idal SIA o UssRIRIA &slsd]
Hiofl AQUIHi A1Ad B K A eslsdl dlisid Sig [AuRERIN s o],

.3 AR s1A sARUIEdfl sslsdd uiad AdiHl 1D ]
SAAERA AR dlol AHINA ¥ Ueoll 3.9,95,3Ur/ —ofl 284
Ysaell U2 ARIVIA s3luIEla dsA3] As AN, ¥ As CisH| ¥l
sl d As "$s oglANlUc2 "ol AA AIY Ud A B, dYH| AER
sIA AR d¥ Ad] sl oiuIld Adidl AH1Ad olefl 5 AeR 1A
SARAIE] LaRl ARMA SIg UAI AudIAI A419d ot®fl. &Idall SIN
2% Y141 il Adl AR vide] 3.9,99,vus/ - o Ar| oflsng
&g ¥ uefl 2ure sdld Ui & § dsRAZ] Asoll ARV Asdll S0y
Au| olsng &q. dyHl AR dF A Sl iU A1 AHI]
ol & ARUIRA sAuI€ld Al 284 U2 2YS AUISSH WWH ¥4I
sAdd 2ol Asldl] 840 F2g AR| $ARUIEl oflsng aiefl. AR
Uld [deaer ozl 2A1dlal goiiofl 2°Aa ofell § sig 2412l auiRa
o€l ¥ &slsa taulal Adl AR dRE Sl o1 AdIAHI 2419d oi€f].
AIH A2 SIA AR U dsA2] Asoll sH U2 SIUEA0 AL
ofls0g of &g UG &lcall SIA Y LA £21AD YIU| LIal AYIH]
AHIA dl d Yot dsA2] Asell 2840 AR YRR AHIA B,A41H &I
siA AIEl LaRrl ARV Ui dsA3] Asdll s A AR oflsng
gldio) YuIR A B. dYH| ollHER BRU AHEIAA £UIRI AU IH]
A1Ad YslElall WA RILUid] Lulal AdIHI 241D ...

1. CRIMINAL APPEAL NO.362 OF 2022, TEDHI SINGH
VS NARAYAN DASS MAHANT, para 7. It is true that this is

a case under Section 138 of the Negotiable Instruments
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Act. Section 139 of the N.I. Act provides that Court shall
presume that the holder of a cheque received the
cheque of the nature referred to in Section 138 for the
discharge, in whole or in part, of any debt or other
liability. This presumption, however, is expressly made
subject to the position being proved to the contrary. In
other words, it is open to the accused to establish that
there is no consideration received. It is in the context of
this provision that the theory of ‘probable defence’ has

grown.

2. K.N. Beena vs. Muniyappan, (2001) 8 SCC 458,
under Section 118 of the N.I. Act, unless the contrary is
proved, it is to be presumed that the negotiable
instruments (including a cheque) had been made or
drawn for consideration. It is further observed and held
that under Section 139, the Court has to presume,
unless the contrary is proved, that the holder of the
cheque received the cheque for discharge, in whole or
in part, of a debt or liability. It is further observed that
thus in complaints under Section 138, the Court has to
presume that the cheque had been issued for a debt or
liability. This presumption is rebuttable. However, the
burden of proving that the cheque has not been issued

for a debt or liability is on the accused.

3. 2206 UAT s Rangappa vs. Sri Mohan, (2010) 11
SCC 4410l Ysiel [Aqa d du1Q dgA dl Section 139 of

the Act is an example of a reverse onus clause that has
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been included in furtherance of the legislative objective
of improving the credibility of negotiable instruments.
While Section 138 of the Act specifies a strong criminal
remedy in relation to the dishonour of cheques, the
rebuttable presumption under Section 139 is a device to
prevent undue delay in the course of litigation.
However, it must be remembered that the offence made
punishable by Section 138 can be better described as a
regulatory offence since the bouncing of a cheque is
largely in the nature of a civil wrong whose impact is
usually confined to the private parties involved in
commercial transactions. In such a scenario, the test of
proportionality should guide the construction and
interpretation of reverse onus clauses and the
defendant accused cannot be expected to discharge an
unduly high standard or proof.” Applying the definition
of the word “proved” in Section 3 of the Evidence Act to
the provisions of Sections 118 and 139 of the Act, it
becomes evident that in a trial under Section 138 of the
Act a presumption will have to be made that every
negotiable instrument was made or drawn for
consideration and that it was executed for discharge of
debt or liability once the execution of negotiable
instrument is either proved or admitted. As soon as the
complainant discharges the burden to prove that the
instrument, say a note, was executed by the accused,
the rules of presumptions under Sections 118 and 139 of
the Act help him shift the burden on the accused. The

presumptions will live, exist and survive and shall end
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only when the contrary is proved by the accused, that
is, the cheque was not issued for consideration and in
discharge of any debt or liability. A presumption is not
in itself evidence, but only makes a prima facie case for
a party for whose benefit it exists. The use of the phrase
“until the contrary is proved” in Section 118 of the Act
and use of the words “unless the contrary is proved” in
Section 139 of the Act read with definitions of “may
presume” and “shall presume” as given in Section 4 of
the Evidence Act, makes it at once clear that
presumptions to be raised under both the provisions are
rebuttable. When a presumption is rebuttable, it only
points out that the party on whom lies the duty of going
forward with evidence, on the fact presumed and when
that party has produced evidence fairly and reasonably
tending to show that the real fact is not as presumed,
the purpose of the presumption is over.

4. Kumar Exports v. Sharma Carpets para 15.
Presumptions are devices by use of which the courts are
enabled and entitled to pronounce on an issue
notwithstanding that there is no evidence or insufficient
evidence. Under the Evidence Act all presumptions must
come under one or the other class of the three classes
mentioned in the Act, namely, (1)“may presume”
(rebuttable), (2)“shall presume” (rebuttable), and
(3)“conclusive presumptions” (irrebuttable). The term
“presumption” is used to designate an inference,
affirmative or disaffirmative of the existence of a fact,

conveniently called the “presumed fact” drawn by a
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judicial tribunal, by a process of probable reasoning
from some matter of fact, either judicially noticed or
admitted or established by legal evidence to the
satisfaction of the tribunal. Presumption literally means
“taking as true without examination or proof”.
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