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AIdIY s2d B Aed 5 gelguid AlBolluH ofl sda—a3¢ didaldall SIER] SAHI
2134 Idofl 8lssd KU1 5 As 2y AHal As Ul ARVl 28] 240l ¥ UUsIR HI2 JS
ANUIHI AIAd 8ldie] ¥Rlddl 81} d idsR sAAIE] YdR 52 dl Aeldd AR

(43¢ Bedis viadlall Sdloll 2% 8. ¥ VoIl SIRIEI KRN SAIHI 1A AgjHIoll &
Vol d HAOlof Aafaial Sl HI2 SIE SIRUEI &RI GHURIA] 8. UG d AgHiall, VisollcHS
UojHloll & 2ol d ofdlallal Visol SAlall Gilogl AR U2t U2 8. % JigjHlolle] Visal
AR ugl Uldlofl Aeidla 0l Hiofl 2SI Al oA Y S3al SAlall . AHId] A
Y Sl HIZ AR ug nd SIg Y1l Y sdiefl § q12fl s yiiofl qudiof]
A4Sl ofell. AR Y2l 24191 ciUI9 S2RAUIE Uiall Yridl uef] yel Qisl Gcun Y

ddl eslsa & Ao 288 U2 did] o 831 AZ B. A1) WAAH AUIY Y SAloll A48 HIN

Aol 5241 Adl YRl &l o], U AH1dl Aeidld orRuid AAd] Ad 2y &l g § ot

AHIUR AIHIoY AHYRI ASAUIN UlSd A clUldal AAHA]d ol AlH 1o} Id Hialdl A1
Hioll A5, AHY RUIUYS ¥ HUoll SAl 813 doll AHYalHi ISl gl i SIS Y] 35S

W AHIAd &l A, U AHYaisdl Sl A1UR & Yridl Aldiotl HIY Uil o

Uldoid sl§o Hiol ASIY olel. ¥ RiLdidal of%R A2 Avflal &idall SAHI Y LA
YA41Ale] YIS0l SAIHI AH1dd 8.
(22) 21 513 sARuE dinl s, Uid pAudl ([oriddl) csoll U1ssA vidiHi] 28

Ysddl ofloid, Aol Sdl €dRI uidoll iRl daiik ( Payee ) & sluEl
( Complainant ) dl, 241Ud & § 34 ? 2ol AId] AS £ AYYI ¥UIGER]all YLl §
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2i21d: YsYRI HI2, ANE B 5 3+ ? A1 ofioidofl 2AA21 L] daNJAcd goeHoe Ase,

1¢¢q ofl sdH— 3¢ Aa A13€E ol wH&U2al, gfHiol Aol o U Y LAA YAl

AIUR % §3] ASI™. Foll UUT 2491 &3 U] S 241 8.
(22.9) Al s1A §2A1EUA Uldloll 2is—0 ofl s3Il AHYalHi [Agd Y1)
Y S} 8. Al 513 Ais—ou &f] sdluIEloll wduIRlg] AldiEat1d 2y UAG & FHi AHE

s31Edl] BSsclo] A€ol S B. I SlHoll SAUIE] Adoll clRUAIYU %R AdIHi 241 ]
BaeduRm Hl weNd 8 5, "6 ofl. sl Yl dRidl @. § ud]l a&il uguidooll Ll s>
&, d1R A [Qur endl A1dd] walot &. o g A &l Adlarut 3RS 195 LRAY G, HIRI
S0 ) A AR HICRT 1. HIR €2 HIA 301 UiA 6%R F2d] Ui 8. HIRI §E0ioll
uial 241 Uiy &R 3MAIHI oflsull 1 &. A did uil & 5 AosaHi uiig URIY . A did
Uil & 3 Wdlai €2 ay As 2ul] AH1as ad] o], HiR €2 9¥ vAT siadi 31 S0 &l vo
&2 3M1 ¥ d] cipud AR B. A did vl & 5 09¢ o A1dHi HIZ UIA SIY ¢Rjd
adl. & iy Ul dlRdlofl €el s2dl oefl. &SI Aasdl GuR ¢leR s2dlall Lel Sl
aief]l. A did vl & § AR 240l HIZ) 9 YRR Slef cUdER &Ad o1efl. A did ]
ol®fl & HIR Vial AR 4R} &1 Gedlotl UAI AA1udIall Sl AUER &JAA aie]. HIR Vial
AR 9 of1%3] Uil A8l o ASS SH AUdlell AH A o &R 3 Alol]
deR &Jdl. A did U] & 5 3l vo &R ol AdeR AlYIR ASS W Hail ofl%l s
deR LA oiefl. A did U] & & ARl 2ol AR 9 2RI]ef] gSlal MR 2Auidiall
U2 31 3 dlvt ofl 451 A «1d YsAdl oiefl. A did vl 8 5 HId] SlHice oldlA, is 2
ofl SAAIE Al AAUIRAcll A2IEatiH] ARG 3A1 3 divt ol uidel i didla
A0dl 8 dd] elssa auidd] oefl. A did vidl & § & Fofl wiA fl <y 301 Al IR
Q1Y YSY usg &d. A did Uil 8 § F2d] AHA J3| Ud ol 19 dedl AHY AR
UIRl HIR U1y Adlg A &d. A did U] aigll § ARIVIRA A ¥ 284 U2 1y Ysdl doll
GEAIHT AHER Hal AURDIUIR EXIR, Ui &%21 AU, A did Uil oiefl § A ¥ U1y Yse
d cuiofl 284 ARV WAl Adiotl Y11 GAE &dll. A did uiRl & & ARIU] 240l HFR)]
4 dl. 1¢/A8/R09E GUUR ofl A% AUIRI SJAIHI AHIAd. Hal 241 S1A [oiRlIof]
3/ 70 &l 2y &Ad dviiel ol 32 @l ofl=iiell ac /3 &l 2% &dd 1 ¥ duiielell AHA4d
oIS GldldIHl A9 B8 d Fgal S5 ©9 § | Olol duilRl AS ¥ B. Aol dHl HIZ] Adl
2A11R1Yol] 210 A 212f1A16f] 28] &. F i3] 2al A1 V. 24a A1 duiIRl o1l 3613 &Ad
8.1 did Ul & 5 1 duiiel ol aell 284 3AA1 3 div U2 ARV Hal dHall Aos 1S
RISl BHE 2UIVilall dl. 4R /0U/R0R ol A% 3MAAI 3 dIY ol As AHNAL. A did
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Ul & 5 ARMIRA Hal 241 dell 28306l AS AUl HR ol AHRIV] U s A1 dulel
AHIA ZoAd S, A did Ul & 5 21 As HRII oed A olRilell ac/3 dial 24d
duiiel uR 2d1sdl ofl 121 531 o A3l el 831 2HA10d. 2 did vl & § 241 As AsIGee Ve
As &dl. Hal ofl2iiefl Ac/q IO A5 S cidIdIH AT B, F Aol 5§ © 5 d S Hal
AURIVIA 241 duilel U2 2AUd &dl d As & 8. A did Uil & 5 241 s A HIRI HoS
Uididi di. 13/U/2R ol A% ¥l SAAA. A did vl & 5 %1 211 AS Aos Hi ¥l
sA4d ol AURMloll WidIHi AsHi AU 54 Fed] 284 1 8d &ld dl AS il dlell
HIRI WIdIHT ¥ Agf A5 Ad] AS1Be2 U As &dl. A did Wil & 5 211 As sdluedHi
HIsAA Aos AMESRIA A2 As 2cel digae #2lla &l As sAlell al Udoe Ysyel
S HI2 AR &ldlall As U2 dlos ofl AIss] HIZ] Aos 2(EsI1FA dadll 28] yel s3d]
adl. 21 did U3l & 5 211 As clos Hi &RAyT A A3HA Asal Ui A HRI Hl. o. al Aos
As1Bo2 6ioiR YRl duld &dl. A did U3l 8 3 241 As dudidi A1dd AR &l ARl Hid
AUl v1Hd 28 Al &dl. A did ui?l oigfl § 241 As A Aos Hi oM d sIY ULl SREIRR
eal &A1 &l dofl Fleol AH] Aod Hal AU of &dl. 2 did U] & 5 41 As Gos Hi eRd
AR ollE §3] S1F UIR AosHi oA olel. A did Uil & 5 11 As SUI SRRIAR dos A gLl
YsAd Ud 5l dofl sl ydiRAl § dofl slgf &lssd A #IR] Slalos olldlR 5 sule §
YAdlall AldieatiHIHI 52d aidl. A did W] & 5 ofl2liofl e/ dial 24gd s UIva A
dos A(8s1F 3013 21 alel Guisyl aigdl dg aull A HI7 el A B, A did vl B 5
A oflRilefl A / 2 dion AsAHi ¥endd el divi 31 33 Guisl o] 3 Guisdl o€l
dail sigf yidiRNl 5 ddl s1g alssd A HIZ] SlHios oiidlRe s2lAIE § YRidlall AldiEat 1] Hi
Aaud ofell. Hal [aiRilell ac /R diofl AUAA Gos UIRAYS cidIdHi 2419 & d % o 5§ ©9 5
d dlos g olRislall 2ARIlall Uidlell dos URIols 8. A did Wil & 5 (el ac/a
410 As Al % Aos uidioll 8. A did Uil ol 3 AHARIlall 241 % Aos Uidlall ol o
As HIR U &dl. A did W3] 8 5 (aiRilell ac /R g0l UIRIgiSHI dl. 1R /U/RR ol A%
31 3,%9,651.3U/ ~ Ado ¥l @d &dl dY UIAofs Hi £21dd . A dia vl & 5
dl.e3/u/2 Y 2ARINall Aos viidiAi 3MAI 3 divt &l dg 5 w1 &d] AY UIRIYS
Hi e211dd 8.

Adid — ofliiell—aec/a dial AsHi A Aos AHi 1 alRll BUIsdl o] ddl 1 sAT ol
gld dl 21 allRll HIRI WIdIH ¥HI U3l &ld.?

¥UIGt — A RIR Al AS Aos ¥l sAAA AR dos Hil ARIUIRA As sdl syl
So53Ual ofl ANRY IR A AosHiell As U] ddal ARIVIA Ud AANd.
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A did vl B § A1 AS UR ollll GUISAI ofef] Ad] AR Sl AoSoll AESIENRA dHIA
223U ol A1AUR FoAd 53 A A48 Aol Aosoll Ald HiRlol As Wd 2dl. A did
Ul & 5 AR 11 As sARR of Al Aosal slef Yol AIVE &l dail SIS Avlld
AIYUR Ao Hal AU ol 2 did Ul o]l § 211 As cosHi YAl SAR] d [Ed
ARl viidiHi Yol UAI &dl dH Ol 3 degRIENAS 241 ASoll Al aig] Guislal As
wd dgf dl9dl. 21 did uil oiell § HIR] AosHi dlol AIAd] @1 % 241 ASall sl ¥
gid dl HRI uididigd] 212182ls dlol goelddczall Ul sulef d dell A 41 Jsall
alell GuIsdl o€l A did vl & 5 AR 418 2R $AR W RIR ANE allCliof]
AL ofl Hol (A4 &dl. A did Uil oi®fl 5 A 24RIV] 2418 52 s3]l sl ofl AL8qll
ofl uiiofl U2 As el A0dd. A did vl 8 5 olRiiefl ac/a il As dos Hiell ud
dgal g AR UiA 2Rl A did Ul & 3 HRI VidIHi Ydl dlell 8. A did uid] & 3
AR ofl sl Ysdlal aldiefl gRiel aldiel Hal ddall viidiell 3MAAyI R diviell As
ANUA ¥ As A AosHi Y Sl d AISIRIY 2AJA] 4ol dail YAl Hal Holl 21, A dId
Uil olel 3 A (EUA 441 A dIvl ol AS Aal AS divi 31 ASSI AIRIYTA Hal AHA1udi
2AA VS dol Ud AL A did ui3l aig]l 5 ARIUIA Hal A diviell s ol AS v
31 AsS! vHudl dofl axid dell 284 Ysd &g wdl A [eiRilefl e/ 3 dial duiel 4|
31 Ysd Ad] R s34l €35 Ulal SoAd ofl dlal HIZ] 22Ad duliel 21RIVle ud 5.
A gid uidl & § AR al HIZ] 9 &Jd RN AR ofl asAR Y2 adl AHARIVIA 4e2
gSlol o gl ol ARl s3] €19 8. A did U] & § 243113] 21 a2 Yef &cl A 4l
gslotall 5051 ARMIA AUl 2410d. A did uidl & § 3R ofl dsR yel &1 oie A
ARIYIa Slgf AS Ud AU olgl. AIBE ¥R B § AS % AS U AU, A did vl 8
5 A1 g8lat HIsloll 21 U 19l 8. A did vl 8 5 ARIVIRA oMl ofl yea Y3l &
dail ugdl gslal ®lsidl €1ad1. 2 did vid] at&l § 211 g8lal Au101 AVl HIZ] d2IR] of
acll. A dia uid] ol § Aisioll gsiol ¥l b1l Hal GR] §:ui AG. A did U] & 5 oflR
SAR YA IR P URRU Hi g8lat &dl d % uREdHI Ua 2A1udIg] aisS] 8AG &g. A
gid Uil 8 5 A1 gSlot ud ANl IR dof digfe saisial sulegf 2-Ag &g il dige ofld
oRdIg] Glis] 6. A did vl ai@fl 3 A1RIV] H1Z] UIRl us) & Asdll didlR Hivaell sdl.
A did Uil ot®fl 3 13 U usl 2&d AsHi A doll EEUABDI sAIall &g ol 3 s
div i3] HIRI Glos UidIH CRA. Hal 2iS—9 dIA] A AS GidIdiH] 1] & d NS o
S8 © 5 211 ASHI 52 Ael 2ol ASHI CRA Ao AUIRI DIN A2 A AEI B d did
Uil ot®fl. 21 did v & § 1 Asai diRlW 12U/ 9/ Uidal Ulgez didfl ofidUa &
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AUd 2R & ¥ AR ASIBc2 U S| Ulgoz didf] Ual &l ellel 2H2RAHi duld &. A did
Ul & 3 Al Asoll VI Ael 2al Al o. HIRI B, A did Uil & 5 e Asd UIvn
2.2, elg 2al Hl. of. dUd dUWIRl dIol 8dI&R HIRI & 2a AsHi diflvi, VY Aa
ACEIHI Al AISSIHI AU 3T Y10 AUIRIol &dl121R HAS ol AS ¥ Yol &l dUd
8. A did Uil & 5 Al Asall dUIRIHI SIY URI USRIl YURI SAlol]l Yol A 5
HIMS ARIIA Hal A1) of &d]. 21 did Uil & § 241 As ASIGe2 Ve Ag A HIF] d
AU, A did vl 8 3 A HI3l oldlAHi 31 U, 009/ — alIZlAH W of] Hidiell 211 &)
S 8. A did Ul 8 3 A sldall S2Hi AURM]4 alld]A 61w 21Ad &l dd] ASelldI¥He2
Rfle 2y s o], A did iRl B § A Y SA AIS—AR U1 UIR2 of| 222 UleH SIg
A[EsIRall A8l Alssl o], A4 did U] B 3 Ais—aR dINl Izl 222A Ul d sldl
ol sUI A1A HIsAUIAI A1Ad doll BAY ai®fl. A did W]l & 5 ARIA A AHVd
allZlAoll d¥Holl diSd HRSA ¥dIsi ANd]. A did Uil & 5 AR A daall Aulld
¥diciHi ARl divt 331 Ysdl €19d eldig Aal sig dell 284 alis] ofl &ldie] ¥RIAd. A
gid uid] ot®fl 5 ARIVIRA HIRI SIuEARWII AN U2oll 3 divi 31 Hol Ysdl 2 &ldl
odl HIZ) UIA usl & AARIIall SIR1 Asoll gauAIa1 s3] 2A1RIU] 2413 &lddll W] s2lule
A 8. A did Uil aigl 3 uIE] s3uIEa Anal 21Ul WIE] Yotiofl A1Y .7 A1,
aicioll sIA s3RIEdd] 6lsscad @l suIElell Yoiiofl €ruial Aal ARRA dig2a Vs
A eldiofl &slsa sdla e 8. K, sidal s13 suled]] &lssd, Yoiloll agl
SARUIE] &R1 Y YA dHIH Y] il Adi SIR—IEAR dell U2 AR As 2iNd
gldiofl GURIsd 2Rd AdINId] aldig] 2ure ¥Rl 241d 8.

1 513 s3RAIEl]l gailoflatl 2AeRg RAIBE GiAIGUiall [A.4.8 ediRl AR
Hecdofl dsA 2131 SlotiId Aed 5 JoISR S © ol AERG AIBE SIE 3013 AU

WIdlg) ofuI9u SIg Hecdyel viso s3] A5d ofell. A1 oioid olIHER ARAd G
Aeldd Khimjibhai_Kurjibhai v/s. The State of Gujarat, reported in
1982 Cr.L.R. (Guj), P.381, cil YslElHi ol 8 5,

"Suggestion in cross-examination are no evidence. This proposition
of law is good both in the case of the prosecution and the defence.

Mere hurling of some such suggestions which are denied, can

hardly take the place of proof or evidence. The Law of Evidence is

a like both for the prosecution and for the defence. If the accused
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wants to establish a certain fact, he has to lead evidence on that

score. Such suspicion cannot have any place in the realm of
appreciation of evidence. We reiterate that a suggestion denied by
a witness remains only a suggestion and has no evidentiary value

at all."

Al s1A AR A28 s8dIdI AS ol dHIH allli §31AIElA Ysdl Ad &ldl di
SARUIEIA Wzl £2d1A%] Gedl s32al &ldall W2l 54 53d &ldlol] 291d $3d & d&l sdid])

A sIAEA0]] FUIGIEIR] VEI SUI HIZ AU oigl &ldliof Sol SIA &, UG HEG AS Sl

siREN ia suI AN2NHI SABIEla 2A10d 8d] doll S AH141¢4d Y1) AH1R1Y] d28 2%

2Ad o1®f] ANl €285 AsH ARl 248] otl &1 5 ViIE] A sApIEIA As ANAd &l

A4l SIS YR AHRIY] dR5 2% 8Ad ol€fl. 41 SIA ARIY] &Rl Ad] 221 SAUIHT 41dd

8 5 ARIIRA dIEAd Asall dHIH aliCli FAUIElS Ysd] A10d eldl ©di §21A1E1A uilé]
Ad eidol 321 Gefl 2vid 8. ARl 2uep edld aora sARAERA ¥41d S} B 5,
Ais—3u &l 2% FRUIE] d@il AR U3 sew3AR1g) duiiel 8Ad dofl STl 2y sl B,
s3li€lofl suleol] Bslsd del sowRRAHI wendd &slsd dl uUwe YR B 5
SARAEIA ARl gSlal 31.U,00,000/— Hi AR AVl al 3ARlofl 21Ax0fl 2853
31.3,00,000/— 2112{l 3013 Hll 2Rl Glicide] AUl &JAG B. A1H §2AIEIRA AARIV]
soiofRlgy duiiel s3] ofiedl dal Aieflel 3013 31.3,00,000/— Ysdl AW 8.
SARAIEIRA 21Ral setn19(Rlg) @utiel s3] g81a1 AR 2] Rt ARV €S0t AR
s3l 2diofl U] s24d1 aldiell 2l U2fl aiis] 2sH 31.,00,000/ — s3RUIEIRA ARV
AN olel. ARV d2Alofl £Slot AuIRI 541 Hididl &ldief] s3141E1A 31.3,00,000/ -
ud HidIRll s2dl sAIUEHT YRl YO Hidldl ARl U2 Alos 1S 6iRISI GHE vl
AS 01.0000RR dI.9R/0U/R0R dll A%all AsIBc2 U AJAs AN, 4ER AS GoSAHi
sclluglol Hiz 3l sAddl ARIVIA so§ARUcl VA olg] ¥ Asall 21A%ofl 25H HA]
oigl. A€ A As FRAERA AR Ua 1] €l8a ¥ Axis-33 &l Y A B.
s31u1€1a o121 U2ofl 254 i8] Hadl s3AIEIRA 241RIV] UIA 31.3,00,000/— ofl diRUIR
Hidll sdl Glos 21s oR1Sl BHWB lvilall AS ol. 00009 dl.RY/0U/0R dl
A%l 31.8,00,000/— ol d@l oflsl As Aos 1S5 GlRASI BHE LAlvilall AJS a.

0000RC 31.9,00,000/ — ail [QaId] &3] el 53] ANl RARGIE ARIVIRA AHIUd As
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ol. 00009 dl.R9/0U/R02R ol A%ail 31.,00,000/ — ol YIdIHi ¥HI SAYdI Aol
a1l A s3l1€la Holl 21—-dI. RIRAUIE dI. AU/ 09/R0R ofl A%all AS ol. 0000E
oll 31.9,00,000/— ofl 28Hall UIdIHI ¥HI AU VARl VIdIHI Y allCli &1
ud sedl. el slddl sduie sedl &. ARG olidlA ciygell 231 241 s1A ARl
A=dloll 28RIISall 2420113 ol AHUdIHi A1Ad] 8. sldall SIA AHRIV] oNZ]AAHI ¥LIdd
220113 B olell, Al ddall ST oipu1d Yl ol 3 Al dHell SIS ds:A2 vl oiell. el
AR 2413 ollZl1ol]l Y1 U6l ciydfl &Ad 8. 241 BURid &lddll s3I0 AHo2
yel d % AR0liA gy LA B ol doll gisH ¥ AR &% &Jdd & d Yud & 5,
AR d & A0l 28 8. AR dH s&di &la 5 ddloll A13 ol ciygell &Ad
ol2f] dl A=A 41 &s1sd Uldloll YId] 2% s3lal A1fAdd sdlofl 14 8. Udg A1 1)
SIE YRu1dl Y S} otefl. I AAlal ofllA oiFd WRIR B. FINAIE Al 242016 Vs
2d1sAc adfl A Al dldl dl.oa/a0/0’ dl A% AN & ¥
dl.ow/10/202R all A%¥ ARIlA 61 2AAd V. 241 SIA S U2 2% A o yeild]
Id] Llal Adl STRUIE] 20l AR AR YdsInHI [Q1RNRd 2ucitl] ‘A &ldig]f
sdlld & 8. K1, 211 s13 s3AIERA sldall 2RI (A4 W1l s3luIE s2d &1y d &slsd
Hiofl ASIA AH o1ef] 2Hal sFRAIEUS Y &JAA YRI] ofel Hioldial ST s1REI o],

(22.R) A1 s1A $Au1EUA Uldlioll Ais—04 ofl sARUIEal AHPoti ([Aga Y14

Y sl alle 4y slg YRl Y S]lall ol@] ldig] MBR A V. RIRHIE AR 128
Alvlls Y11 2y aAd ofell. 2414, 241 SIA Y A SRAUIElS] Yotiofl uefl s31UIE] 40l
AR 9 alivlisla idsR] &JAd aldig scld Ui & dHal AeR SARJUIE €IV &l
A1%¥Elot YU 11 SIHall ARIVIRA AR SIHall §FAUIElA S1ef uel 8] Ysaell s2d o1ef]
X€f] A 1UIol RA ¥ ddid &l dY YaR &g olefl. A1 513 SARUIE] ofl Hivlls yoiiof]
dHy €2dId® YAl dll Ais—o9 ol Y LAd uAd AJs (JS_oi.00008R¢,

dl.au/o9/202R), Ais—oc¢ &l Y ARNRA AUd As ddsHi eyl 24306fl 2y,

Ais—oc ¢l 2y &Ad Vs ed A (dl.ou/o0c/R02R), Ais=10 &l Y oflZuo]l

1514 sIU], Ais—aa &l Uled] 211R.U1.23.9] ofl 2421c 2{1e, Ais—aR & 2AlaidIol
25 sodlgdoidoe, Ais—a3 ol ARMA gluIElad HUd ofIZ]all ¥dIc, Ais—Ar Y]
SARUIEIRA ARG olléRioll ¥UIGiall AofRitial AN VIR, Ais—U & ollE]all
¥d10tofl YdIRA] ARl 61 2R-c A Hleidigfol 2§ SoAIgoidoe 2% A ¥ 4lal Adl
Al sIHall ARIYIA SIuEAR0I AN U2 Uldidl] el s3lal digaRd As AN &ldig] ol
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Aeg s ofl 284 sARUIElA 241Ul uRiel Adiofl oflsad] &ldio) QUYL AHojdial 3]

QASIA dH 8 Aol ARIUIRA 2285 ALl ollsnd] 282 U2 AS 10 &ldig] YRUR YR 8.

Al SIA AR a5 Ad] 1A1d sAUIHT AH1Ad B F &lcioll §31AIEl] I SlHal
AR U SIE siRIEMRe AR olel. 1 s1A FUERA WIE] &lssdl wendla dgl
AR 2A41Ud SIR1 Asoll Uldlell Ad dgg usdl 284 olal 210l vilel deli eifdlal ql

SIRIEAR0 ARJ of &ldl ©di SAUIEIRA dIEARA ASoll E3UANR S3dl &Iddl] uilé] s3lulE

2 8. ARl 24eg edllcioll visolai A2 sIA Ais—3u &l FFRIERA AR U
ANUE AAA SR A Y O ¥ Il A1 SIHoll ARG d=lall gSlat U2 SAUIERA
ol AHUA & dY ¥RIR™ 8. sAéIElotl AR A dell [eisad] 284 U2 31.9,00,000
2% 31 As dividl] 536l As ARl 28] s2di2iRAIN] s314I1El0ll olldall As 1S
oiRISI, BB 2Uilall 31.9,00,000/— (2§45 Ul As dIv Y1) ol ARVIA 2110d
gldiofl 8slsd QURUB YRAUR Y1 &,

sRAle ual Uldiell 3A [01RISUR YRUR SAIHI A5 W@l B. Al S
adNefJcid gorgdoe Aseofl SHH—A3¢ ol dHIH SIUEARelI dcdlof] Y(d A al
HA B, UYH 22, slRUIEIRA g¥ Ro0ae AHi 241Vdl 31.4,00,000/— dll 618 BYlall
allCli Vol doll GlEdIHI &AM His—3u &l Y 'sei 2RI Aut’ AS HYGd YRI] B, ¥
AIRd 82 8 5 y2isRl dRA AHIEs @deR AURdcUHi &dl. ARIUIA JAs U] 28l
goisR sAl o€l Aol Vs '$s JoruglARuce’ ofl A2 A1 Ud SAT B, X SIRIEI oA
AYRdll ¢S Fd) o 2ie{12 el d1011U 8.

o1, 21 S1dall AR SIRIEARCIT ARl U2 Uldla] A48l s3a died Js

AN 8ldio] dal A VS ofl 2840 sUIElA 2RIVl wRell Adiell oflsad] gldig
UYLl Aojdlal S3 ASIRI dH B dal ARIUIRA ueg ALl oflsad] 284 W2 As 1A

gldlo) YRUR Y1 8.

(21.3) glcioll A suteuat argell Y &AA Yrdl duI Adi FRRAERI
WAdiail APIgaiHIHI 2ure d YRl AH0d 8 3, sUIE Il As AR %R

[GletddIHi AHlddl As uidiol Js 8. A AldiRa [Quidld s3éue dial AJs ARl

vidiall o8] d alicid ARIIA S dspAR d19d oefl. %ell, BUsd dHIH &lSsdl Llal
Aal s2lRuIE 919 As ARVl Yidioll Bldio] YRR &I B.

Al SIA AR eaRl Ad] YA1d SAIHI AHIAA B 5 A1 SlHoll ARIIal I

JMFC, Umreth



Judgment 17 SI¥EIR] 5 ol.103¥/0’
Sidoll SARUIE] A1 SIS cudeR LA oefl dg YIdd & Al SiHall §3AIEIRA ASail
£3UR191 S3lol A2 B 5 B A ¥RNAA B A1 SIA $AAUIE] dF AHis—3U &) 's61%9 (R
AU’ 2Y B al &ldall SIA dIEARA ASHI A1 SIHall ARl 24e] &. d &slsd ureu)
slGa & 8. 1 s13 ¢id uailofl Y1 a8l Y LA YAdI Al Adl AAofl sie
sAuIE vaiell edla A1 AHA YR B. I AIGd oIHER IYRAA US| AEIHT LRI
Vijaybhai Arjanbhai Tulsanai Versus State Of Gujarat Criminal
Revision Application No. 527 of 2012 ; 529 of 2012 ; Decided on:-
07-11-2012 (2012 (0) AIJEL-HC 228657) ol 313i 51441 A419E 8 5,
[6.1] Identical question came to be considered by the Hon'ble
Supreme Court in the case of PJ. Agro Tech Limited and others
(Supra). In the said decision, the Hon'ble Supreme Court has held
that from reading of Section 138, it is very clear that in order to
attract the provisions thereof a cheque which is dishonored will
have to be drawn by a person on an account maintained by him
for payment of any amount of money to another person from out
of that account for discharge, in whole or in part of any debt in
between or other liability. It is held that it is only such a cheque
which is dishonored it would attract the provision of Section 138 of
the NI Act agaist the drawer of the cheque. Even this Court in the
case of Mahendrakumar Tulsibhai Patel (Supra) has held that to
make a person liable for the offence under Section 138 of the NI
Act, it must be proved and established that such person is a

signatory to the cheque and the cheque has been drawn by him

from the bank account maintained by him.

[6.2] In the case of Jugesh Sehgal V/s. Shamsher Singh Gogi
reported in (2009)14 SCC 683, the Hon'ble Supreme Court has
held that to constitute an offence under Section 138 of the NI Act,
following ingredients are required to be fulfilled. "(i)a person must
have drawn a cheque on an account maintained by him in a bank
for payment of a certain amount of money to another person from
out of that account; (ii)the cheque should have been issued for the
discharge, in whole or in part, of any debt or other liability; (iii)that
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cheque has been presented to the bank within a period of six
months from the date on which it is drawn or within the perio of its
validity whichever is earlier; (iv)that cheque is returned by the
bank unpaid, either because of the amount of money standing to
the credit of the account is insufficient to honour the cheque or
that it exeeds the amount arranged to be paid from that account
by an agreement made with the bank; (v)the payee or the holder
in due course of the cheque makes a demand for the payment of
the said amount of money by giving a notie in writing, to the
drawer of the cheque, within 15 days of the receipt of information
by him from the bank regarding the return of the cheque as
unpaid; (vi)the drawer of such cheque fails to make payment of
the said amount of money to the payee or the holder in due course
of the cheque within 15 days of the receipt of the said notice."
[6.3] Under the circumstances, as the applicant herein - original
accused No.2 is neither the signatory to the cheques in question
which are dishonored nor the same are drawn from the bank
account maintaied by him, applicant cannot be held guilty for the
offence under Section 138 of the NI Act for dishonor the cheques
which are neither issed by him nor signed by him nor drawn from
the bank account maintained by him.

[6.4] Now, so far as convicting the applicant herein - original
accused No.2 for the offence under Section 141 of the NI Act is

concerned, it is required to be noted that admittedly the cheques

are _issued by the original accused No.1l as proprietor of Vijay

Marketing. Therefore, the cheques were issued by the proprietary

firm and for the dues and/or debt of the proprietary firm. The

concept of day to day business and management would be
applicable with respect to the offence alleged to have been
committd by the Company and/or Proprietorship Firm and the

guestion with respect to vicarious liability as provided under

section 141 of the Neqgotiable Intruments Act would not be
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applicable with respect to a Proprietorship Firm.

[6.5] In the case of Raghu Lakshminarayan V/s. Fine Tubes,
reported in (2007) 5 SCC 103, the Hon'ble Supreme Court has
specifically held that if cheque is issued by proprietorship Firm, it

can not be a Company under explanation to section 141 of the

Negotiable Instruments Act and section 34 of the Companies Act

and or a Partnership Firm under section 4 of the Partnrship Act. It is

specifically observed by the Hon'ble Supreme Court in the said
decision that if the offence had not been committed by a
Company, the question of appellant (in that case) being a Director
or is being vicariously liable and proceeded against would not
arise. Considering the above, even the applicant herein-original
accused No.2 cannot be convicted for the offence under Section
138 read with Section 141 of the NI Act.
d eslsd 2uxull s(dd 21 8. X, slaiEldll sIuEAWI ARII clloid &ldall
1A AsHi A8l 501k ARl ¥UIGER] 28 & dY RURUL YUIR IR B. AIH, AEW

YSIEIH] olldd dRRN &Alal Adl d1EAd AsAi A1A23] AN a3 sicall AR

28l 818 d YUIHER 52 & dY RURULRI YJAUR YIY 8.

(22.v) sARuIE gio Vs sl G AUl FUIGER]all AYLT § ivid: YsdLli HI2
ANE B 5 30 ? 21 29 [AUIR sAIHT A1 A, STRUIE Uil 54 Ad] B 5 A SIHdll
AHRMIRA slddl] s2lau1e 1o As ANA &, sABIEl AU 23 Y SAIHI A19d]

Y141 418 sRIEIfl a1d1eS Lial AdIHT 241D dl ¢l ddNAcid Joedoe A2, 1 ol
sAd A3¢ dAUIQ Ad] AH1UUS B, d SAHHI AS VigRitlIcle] VlofH ol AMUUIHI A19d O

Aol FRIYUIH AH1AE B S,

It shall be presumed, unless the contrary is proved, that the holder
of a cheque received the cheque of the nature referred to in

section 138 for the discharge, in whole or in part, or any debt or

other liability.

d R4 gelgud Al (iAol sda—aa¢ (1) Hi A2AYIeS SAUIHT 2419 B 5,

Until the contrary is proved, the following presumptions shall be

made:
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(a) that every negotiable instrument was made or drawn for
consideration, and that every such instrument, when it has been
accepted, indorsed, negotiated or transferred, as accepted,

indorsed, negotiated or transferred for consideration;

olIHEIR I%¥RUct BRU AEIdd £dR| Girishbhai Natvarbhai Patel v/s State of
Gujarat 2006 (1) GLR 786 oil 523 yJld s2d Rdid du10) ddidi 24194 dl
d SAHI GlIHER ANRId BU AUHEIA LURI BAUUIH] A41Ad B 5,

It is an established position of law that under the scheme of
Negotiable Instruments Act, especially under Scheme of 138 and
139, the statutory presumption is created in favor of the
complainant and the Court has to presume and proceed on the
basis of this presumption unless it is dislodged by the accused on
the strength of leading cogent and convincing evidence in support

of his claim. Sec. 139 of the Negotiable Instruments Act, 1881
makes it unequivocally clear that it is the duty cast upon the Court
to presume that the holder of a cheque receive the cheque of the
nature referred to in Sec. 138 for the discharge in whole or in part
of any debt or other liability.

slIHER AdR™Y eldd ¢4kl Hiten P.Dalal V/s Bratindranath Banerjee
AIR 2001 SC 3897 ol 343 5AdUIH| AHI1Ad B 5,

Section 139 provides that "it shall be presumed, unless the
contrary is proved, that the holder of a cheque received the
cheque, of the nature referred to in Section 138 for the discharge,
in whole or in part, of any debt or other liability." The effect of
these presumptions is to place the evidential burden on the
accused of proving that the cheque was not received by the
complainant towards the discharge of any liability. Because both
Sections 138 and 139 require that the Court "shall presume" the
liability of the drawer of the cheques for the amounts for which the
cheques are drawn, as noted in it is obligatory on the Court to

raise this presumption in every case where the factual basis for
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the raising of the presumption had been established. It introduced
an exception to the general rule as to the burden of proof in
criminal cases and shifts the onus on to the accused. Such a
presumption is a presumption of law, as distinguished from a
presumption of fact which describes provisions by which the Court
"may presume" a certain state of affairs. Presumptions are rules of
evidence and do not conflict with the presumption of innocence,
because by the latter all that is meant is that the prosecution is
obliged to prove the case against the accused beyond reasonable
doubt. The obligation on the prosecution may be discharged with
the help of presumptions of law or fact unless the accused
adduces evidence showing the reasonable possibility of the non
existence of the presumed fact.

oIHER AdRY Ueldd ¢4kl Rangappa V. Mohan 2010 Cri.L.] 2871 ol

511 sAYYIH| A1 B 5,

Once the cheque relates to the account of the accused and he
accepts and admits the signature on the said cheque, then initial
presumption as contemplated under section 139 of the Negotiable
Instrument Act has to be raised by the court in favor of the
complainant. The presumption referred to in section 139 of the
N.l.Act is mandatory presumption and not a general presumption,
but the accused is entitled to rebut the said presumption. What is
required to be established by the accused in order to rebut the
presumption is different from each case under given
circumstances. But the fact remains that a mere plausible
explanation is not expected from the accused and it must be more
than a plausible explanation by way of rebuttal evidence. In other
words, the defence raised by way of rebuttal evidence must be
probable and capable of being accepted by the court.

d 3AHi clIHER AR VeI dYHi 5Jpdd & 5,

The presumption mandated by S.139 of the Act does indeed

include the existence of legally enforceable debt or liability.
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olIHER %A BRU Aeldd ¢dikl Hitenbhai Parekh, Proprietor, Parekh
Enterprises Vs. State of Gujarat & Anr. 2010 (5) GLR 4136. ofl 3243
8AAd RALdld dAIB AdIHi 241 dl, A 34Hi sAYYIH| AH41Ad B 5,

Although, there is no presumption as regards any debt or other
liability being legally enforceable, it would be found that once a

debt or other liability is presumed and not properly rebutted, it

would be leqgally enforceable, unless and until it is shown to be

legally unenforceable.

AIH, GURASA SAH del YsIERAHI sAddl RLtlidl Yol 2 ASell YIRS AS

ARIMdl uidial 8ldisl, JAs U ARVl 218] 8ldic] 2Aal ¥ AYSIR HIS JS AIUYIHI

A1Ad 8ldiol ¥RIA & d cydslx &A1 sldidl] 213¢iddll 8slsd YRdIR 52 dl s3Il

RBLIHI SIRUEI HYGlo ViofHIol SVlg) 2% B 5 d &4l § ydIcieRlall AYEl 5 i1d:

YSARIN HI2 AIUAIHT A1 &dl. % § GURASA YSIERA] Y0, SEH—=1U<L Aol 13C
A3l dloll AojHIol UiSalIcHS ofHIol & Hal d AAgjHlIolof Visel ARIU] UG Uldlall Hiofl
ASIRY AUl YAYI &RI AYI dl A 24 %2Algf Hdlcd 385 W2 didlal sdiq] & & 5,
Foll AIUR AlHIoY AHY ASA I HIRRH A Hiofl AF § 1] As SIS edl 5
FUIGEIR] U2 AHIUdIHi A419d &d] alel gl dl s3AAu1E] weId & ddl IgslR, £dl %
¥dicieRlo dlcd Hiofl ASIU A o], UG A visel sA1 HIZ ARIIA Uldial 2412f]
adls auiRidiol Al1uusdl o®fl § Uld Yrudl 2%y sdlofl %32 odl. AR il
ol lIolg] Uisal SFRUIE U2l %R 2% YRIdl URefl yel s3] 213 8. 226 As sl sRenel
ol sUI AAAHI g3l AU 6dl d lioid AR d Sief 2uredl &3d oefl,

21628 AS SIUEAR0l ARl U2 AU of 81Ul HiGidell SIg A1 Reid YRID AR d28

2y A ol 40l 21628 AsHi ARIMIofl 248] ofl &1 3 vild] d s3luI1E1A s Andd

g1A ddl Sl Yol AR a8 2% UAd o], 241, 241 SIA SAUIE U 2% &Ad Y]
a8l 285 Wdfl 2ARIVIofl ddeis trial ddl Aeg As ol 284 AAuIEla 2RI uiAel]
ddidll olsadl gldig) URUD gfHial S ASIA dH B ol ARMIA Aqep Aell

oflsndl 284 U2 s ANA &ldiof YUR Y1 &. 1A, 211 13 SIRAIEUS &ldall ARV
SIRIEARa| ARl U2 A AN &dl d A141R Y41 YuR s3d 8.

(22.u) glcioll 3Ai s3AIE yal &Rl aydi Adl edld sl 241dd] B 5,
SA1E1A Uldlofl 2aUIRIHI AQl1 Y UAG €2d1A% &%IRI UM Y14l ANM 8 5, dlal
Al s1Hall ARV el Asai el Yxoiofl 284 Adlidll olsad] &dl d xaicieiRlal
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oz Hie AR slddd] sl U1 As ANA 8. ARUERA ayai edld sl 8 5,
Al sIHall AIEIRA Uldlofl 2duRiHi 2ure Yidl AHd 8 5, sARUIE dinl AS WR
ARl 248l &. dxx sluIElodl dR¥RIHI sdH—A3E Ad 1< iddNdgf VHafaiel ULl

8. Al siA AR dS Ad] oiAId QdIHi A19d B 5, A1 s1A s3u1€]A vild] slssdl

eldla el 2ARIVIRA 2A10d SR1 Asall Uldial]l d a4 usdl 254 cidla AHal vial deli

eidlal a8l g1eAd Asofl £3URIdl sAal &lddll uild] sAluIE S B. U3 AS 3ol

SIRIEISIY ViofHIall Vial ol lHEIR AU EIAd 0l YSIERAHI MR&IMNd 52 Rlgid tuldl
ddl ARl €28 edld esamui xelidl otel sldig) 243ofl Sléaf Hioty &. A1 Sixail

AR U ¥ olUId de 280 8 d 2uw A4 HlsldidIys Y14l (cogent and

convincing evidence) &l YdiR s2d ol&l. ¥&/l, 385 U0l dHIH Y141 Aal s3l1€lo]

ARBLIHI BA SAH—A3E Aol 1< of JojHlal LAlol Adl SIIAIE AN AS SIRAEA0] £Y

YS9l HI2 AU &ldigf [61RISUR YaR &Jd & .
Al Alcid olIHER AdRY Aeldd ¢diRl P_Rasiya vs Abdul Nazer and anr.
Decided on August, 2022 ol 53| 521dd & 5,

The Court held that due to the presumption under Section 139,
once the signature and cheque are not in dispute, it will be

presumed that the cheque was issued for discharge of debt or

liability in favour of complainant. The Supreme Court recently held

that in a cheque-bounce case under Section 138 of the Negotiable
Instruments Act (NI Act), the complainant is not required to spell

out in the complaint, the nature of transaction or source of fund

since the onus is on the accused to prove that the cheque was

issued not towards a debt or liability.

sIHER AdRRAU eldd &I Oriental Bank of Commerce vs Prabodh

Kumar Tewar, Criminal Appeal No 1260 of 2022 (Arising out of
SLP (Crl) No 9836 of 2019), Decided on 16 Th August, 2022 ol $243i
8Add & %,

A drawer handing over a cheque signed by him is liable unless it is

proved by adducing evidence at the trial that the cheque was not
in discharge of a debt or liability. The evidence of a handwriting

expert on whether the accused had filled in the details in the
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cheque would be immaterial to determining the purpose for which

the cheque was handed over. Therefore, no purpose is served by

allowing the application for adducing the evidence of the hand-
writing expert The presumption which arises on the signing of the
cheque cannot be rebutted merely by the report of a hand-writing

expert. Even if the details in the cheque have not been filled up by

drawer but by another person, this is not relevant to the defense

whether cheque was issued towards payment of a debt or in

discharge of a liability.

GlIHER AdRU deldd &4kl Sampelly Satyanarayana Rao v/s Indian

Renewable Energy Development Agency Ltd., Criminal Appeal No.
867 of 2016, SCC OnLine SC 954, decided on 19.09.2016 ofl $21i
8Add B %,
18. In Rangappa v. Sri Mohan, (2010) 11 SCC 441 this Court held
that once issuance of a cheque and signhature thereon are

admitted, presumption of a legally enforceable debt in
favour of the holder of the cheque arises. It is for the accused
to rebut the said presumption, though accused need not adduce
his own evidence and can rely upon the material submitted by the
complainant. However, mere statement of the accused may not be

sufficient to rebut the said presumption.

A1 13 Ais—oc &l 2% As Aol AH1 dAIAT AdIHi A41d d] §AvIE YN Vs "§S

goislARue2" ol SRE Ud A11Ad 8ldiall GeAu 8. ARl d$ Uldlsll HUIYH] A

adloid sigf dsAR Adidi A1dd a@fl. K], sldall ARIYIA Uldidl A8l s3la As 210d
gldio] YRUR YR & Jial Aol ). A520f] SHH 13C of GgfHlol elal Al AEE S
SIRIEARa | ALI HIZ AU of &l AY AR YaR 53] 15d ol

A1 ollold oIHER AR AEIAd ¢diRl Laxmi Dyechem Versus State Of
Gujarat (Criminal Appeal No. 1870 of 2012 ; 1909 of 2012 ; 1910
of 2012 ; 1949 of 2012) Decided on November 27, 2012 ol 543i
8AAd B 5,
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15. The above line of decisions leaves no room for holding that the
two contingencies envisaged under Section 138 of the Act must be

interpreted strictly or literally. We find ourselves in respectful

agreement with the decision in NEPC Micon Ltd. (supra) that the

expression "amount of money is insufficient" appearing in Section

138 of the Act is a genus and dishonour for reasons such as

"account closed", "payment stopped", "referred to the drawer"

are only species of that genus. Just as dishonour of a cheque on

the ground that the account has been closed is a dishonour
falling in the first contingency referred to in Section 138, so

also dishonour on the ground that the "signatures do not match" or

that the "image is not found", which too implies that the specimen

signatures do not match the signatures on the cheque would

constitute a dishonour within the meaning of Section 138 of the

Act. This Court has in the decisions referred to above taken note of
situations and contingencies arising out of deliberate acts of
omission or commission on the part of the drawers of the cheques
which would inevitably result in the dishonour of the cheque issued
by them. For instance this Court has held that if after issue of the
cheque the drawer closes the account it must be presumed that
the amount in the account was nil hence insufficient to meet the

demand of the cheque. A similar result can be brought about by

the drawer changing his specimen signature given to the bank or

in the case of a company by the company changing the mandate

of those authorised to sign the cheques on its behalf. Such

changes or alteration in the mandate may be dishonest or

fraudulent and that would inevitably result in dishonour of all

cheques signed by the previously authorised signatories. There is

in our view no qualitative difference between a situation where the
dishonour takes place on account of the substitution by a new set
of authorised signatories resulting in the dishonour of the cheques

already issued and another situation in which the drawer of the
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cheque changes his own signatures or closes the account or issues
instructions to the bank not to make the payment. So long as the
change is brought about with a view to preventing the cheque
being honoured the dishonour would become an offence under
Section 138 subject to other conditions prescribed being satisfied.

16. In the case at hand, the High Court relied upon a decision of
this Court in Vinod Tanna's case (supra) in support of its view. We
have carefully gone through the said decision which relies upon
the decision of this Court in Electronics Trade & Technology
Development Corporation Ltd. (supra). The view expressed by this
Court in Electronics Trade & Technology Development Corporation
Ltd. (supra) that a dishonour of the cheque by the drawer after
issue of a notice to the holder asking him not to present a cheque

would not attract Section 138 has been specifically overruled in

Modi Cements Ltd. case (supra). The net effect is that dishonour

on the ground that the payment has been stopped, regardless
whether such stoppage is with or without notice to the drawer, and
regardless whether the stoppage of payment is on the ground that
the amount lying in the account was not sufficient to meet the

requirement of the cheque, would attract the provisions of Section

138.

AIH, AHA YA AR AdIdi 2419 dl, sARéIE dIal As HARIA s3uIElq
AN of &dl d YRR I HI2 SIS 2164 Y141 % sd o], ¥, s3uIEUd) 2% &Ad
A28 YR1914l o18] Hicidlal SIF SRl ofell. 241 SI1A 288 URel] 6Ssa €ulal Adi ARIVIA
s31u1€] 218 died Asoll 254 clicid HHIYIot S3] Udide s3] Adl Glioid AH141e] S

AU 2%AId A B a8l S3IUIElo 21HS 28l YsdR(l YRl S B, UG RIRIE 4

SIA ARMIRA 21628 Asoll Yyl 280 A1 AdIGIol HIZ olSS] SAUIHI AH1dd 28

sluilal oigl Ysadl ARl sARail SREI FAUIElS 2AERE AT Joru1] sRiqE]
AP UdIYdlof] $% USH &, 1A, 211 SIA 385 Wil dHIH Y14l dal s3Il

ARZLIHI WA SAH—A3C VHal 1< of VojHlol E-Ial Adi STUIE U1 JS SIUEAR0] £Y

YS9l HI2 AU &ldio) YRAUR &AM 8.
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(aR) =11 s1d s3RIE U101l As (2 A1 R04R diEail BIEf) 2Rl Heloll AUl AdISIE]

UlRlis aaiell ¢ usd &ld d AHu2A101HI dsHi % sUIH| AIAA B § FH? A1 249
s3A1E] g1 Y Yiloflg] A10IEatIy AU AdiHi 241 dl, A1 SIHoll SAAUIE] %IRI Uldiol]
ailofldi 2ure Ad YA AUl A41dd B 5, sRuIE 910 AS dI.AU/09/R03R ol

difluiell 8, ¥ As SAUIEIRA csHi dddid Hie Y Sdi A€ s sdlulori «dl

dl.ou/oc/R03R ofl A% " §5 gaiAslRARIcz " ofl A2 AI18 dHdId 2R Ud H1dd 8.
d Al A1 513 Ais—09 &l 2y &RJAA wHAd Vs, Ais—oc &l 2Y &JAd As ot A
a2 slu1€lofl Hivlls Yridl eaiol AdiAi 41ddl sARJyIE dIal As, AS U2 dudIHi 241Ad]
arlviefl Asdl adlslé] UIFlus el Hi ofl 2ie2 Ysaell Hi2 osHi Nxee &Jdd &ldig
seng 219 8. d Aldri sFuie gl As Adlslé] URlusaHi dsai 2y &dd o2l ddl
ARV ugioll S1f A1 5 dsAR o], Y sRyIE Il VS, JS U duididi AH1Ad]

drRluviell sIUEl &IR1 (ol SRAIHI A1 HHY HUTEL AR HElotIHI UYAId HIS ASHI Y

2Jd ldio) YRUR I .

(23) s3RIE Y10 As YA CislAell SRE § As AIY SAUIHI A19H AU S
q¢4 8Holl &ldloli SRV YIR YSUB] Ud LA 5 3H 2 1 243 [AUR sU1H] 241Ad] 4|
sidoll SFRUIENfl Yotioflati sAu1E1A 2ure Ad Yrdl A0 & 5, sule 1o As §5

goiAs1flo2oll SREI URdl AA19d. 211 S1A Ais—oc &l 2% &JAd Vs Féat Al UV

QAUIHi AHA19 Al s2AIE 10 Vs "$§5 gorAuslAAc2" il S120) Ud 241Ad &ldisll BAY 8.

Al HIAd olIHER AdR™Y AHEIAd 4Rl Laxmi Dyechem Versus State Of Gujarat
(Criminal Appeal No. 1870 of 2012 ; 1909 of 2012 ; 1910 of 2012 ; 1949
of 2012) Decided on November 27, 2012 ofl 3243i &1dd Rlgid Yol A4ER VS

AHY(ll CiSINall SRR URd A19d &ldlg) Hisidial SRRl W 8. Y4l AU[EofluHofl seH—

ue Yol €2didxoll [Aard RdrRiel daxid eslsd Hlvls Yrraiel vel Aiofla s3 s
8. &ldall A SAAIE U101 AS AYRAI eiSINall SRA ol &A1 &ld1 243 STIRUIERA
Uldlofl 2Aauidell Hitanef] divlls Yrdl yel ANd 8 Hal €2d1d% ULl Y S 8.
qyHi sARUIE U ¥ YRIA1 AN & d YRidig, AR U &RI AIURHA YIdIAall
AHIYR Visel 52d olefl del ARIVI dRE [Adigld As cisai %Y &l d diRlW Yg eisin
&g Adl SIg Y14l %y s o], Fe s3uie dion Vs §5 goiglAluo2all SREI YR

YsA Ud &Ad sldidfl 8slsd Aicld i 8.

(1) As YoR YSWR Ud Y Ulofl Gis LURI LI SAUIHI AICAloll 30 [EdHol] €2
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o1l ARl As duialiRal el s3] Jsoll 2830l Hidiell sacfl & 5 5317 211 23 sTlIE
ugiell YRId1 dAI0 AdiAi 2419 dl, sARUIERA Asdll Adlslé] MRusai ([Qaigld As
gerddl Hie oisHi Y S &ldig] RN A1 B. ¥UR is—0 &l Y oIl duIQ
Adidi A1Ad), Al aldlA dl.oc/0C/0R ol A%l 8. d aldlA &Rl Vsl 5

ollZl HA Ysd] A1YUI QU Y Jall AIVE &ldio] FLI™Y B. F SRIEI &R (R AHY
HATEl 30 [EURuHi 52 &ldlg] YN 1T &. A1 SIA ARMIA 2RUIE]A AL As 241U
gldio] ol A€E IS olSRAI oIl HAM &ldig] JoiSIR S 8, U SIEHI UL

Hed 619 YUY AHRIU] a8 A€E olld]A ol8l Ul HId dsRAR dgol ASofl 284 ¢4l

adioid Sig a1l ex1idd aiel.

SlIHER AdIRU ueldd ediRl C.C. Alavi Haji Vs Palapetty Muhammed &
Anr. Cri.Appeal no.767/2007, Decided on.18/05/2007. (2007(5)
Laws (SC) 100) ofl 34Hi 519d & %,

17. It is also to be borne in mind that the requirement of giving of
notice is a clear departure from the rule of Criminal Law, where
there is no stipulation of giving of a notice before filing a
complaint. Any drawer who claims that he did not receive the

notice sent by post, can, within 15 days of receipt of summons

from the court in respect of the complaint under Section 138 of the

Act, make payment of the cheque amount and submit to the Court

that he had made payment within 15 days of receipt of summons

(by receiving a copy of complaint with the summons) and,

therefore, the complaint is liable to be rejected. A person who does

not pay within 15 days of receipt of the summons from the Court

along with the copy of the complaint under Section 138 of the Act,

cannot obviously contend that there was no proper service of

notice as required under Section 138, by ignoring statutory

presumption to the contrary under Section 27 of the G.C. Act and

Section 114 of the Evidence Act. In our view, any other

interpretation of the proviso would defeat the very object of the

legislation. As observed in Bhaskarans case (supra), if the giving of
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notice in the context of Clause (b) of the proviso was the same as
the receipt of notice a trickster cheque drawer would get the
premium to avoid receiving the notice by adopting different
strategies and escape from legal consequences of Section 138 of
the Act.

18. In the instant case, the averment made in the complaint in this
regard is: Though the complainant issued lawyers notice
intimating the dishonour of cheque and demanded payment on
4.8.2001, the same was returned on 10.8.2001 saying that the
accused was out of station. True, there was no averment to the
effect that the notice was sent at the correct address of the drawer
of the cheque by registered post acknowledgement due. But the
returned envelope was annexed to the complaint and it thus,
formed a part of the complaint which showed that the notice was
sent by registered post acknowledgement due to the correct
address and was returned with an endorsement that the
addressee was abroad. We are of the view that on facts in hand

the requirements of Section 138 of the Act had been sufficiently

complied with and the decision of the High Court does not call for

interference.

SlIHER AURY veEldd ediRkl N. Parameswaran Unni versus G. Kannan
and Anr. Criminal Appeal No. 455 of 2006 reported in (2017) 5
SCC 737 ol 54i 8219d B 5,

Para.15. This Court in a catena of cases has held that when a

notice is sent by registered post and is returned with
postal endorsement "refused" or "not available in the
house" or "house locked" or "shop closed" or "addressee
not in station", due service has to be presumed. Though in
the process of interpretation right of an honest lender cannot be
defeated as has happened in this case. From the perusal of
relevant sections it is clear that generally there is no bar under the
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NI Act to send a reminder notice to the drawer of the cheque and
usually such notice cannot be construed as an admission of non-
service of the first notice by the appellant as has happened in this

case."

¥, Hiot oliZ]A olel oA eldiol] Y Icloll SRET AEWG AHA S (o1 YAl

gldig] Hiofl 2Is124 AH ofell. 1 SIHotl SFRUIEIRA Uldlall Ytiollofl 2cuiRuHi ¥eIdd &
%5, ARIMIRA AH1Ud Asall ol AAlal Hofl A5dl aigl, ¥l spIE1A dsld HIRsd 2l
sidoll ARIV]al 24121219 &IR1 6llZlA ANd 40l dHl ¥RIdd 5, Sl 28H [Eoi—au
Hi Ysdl 2ud]. AR gyAHi ¥eNndd 8 §, GuAsd ofiZlA ARIVlsll 2A42611H HY 2R}

8 A8l Foil YRAYI Al U122 Uidlall A1UIR] 2% S| 8. &ldall S SUIEIRA Ais—q0
&fl 2% oflélAofl 211 SIU], His—a9 &l Yireofl 4R U1.2A.9] ofl 2424d 22{le, Ais—aR
] Alaldigol 25 SoAldoidoe, Ais—a3 ol ARIVIA svI1E€la 241U alléldall ¥dio,

Ais—aw &l sAp1E1A AARIV]al alllAall ¥dIcall KHaiUlal AINA YdI, Ais—ay &

allé]Rioll ¥dIGHall YdRA ARVl 612 2AJAd d Aladigdol 28 Soigoidoe Y S B.

SRUERA A€ sIHall ARG Asgil aiel A wdl 2.2A8]. oflElH
dl.oq/20/0%R ol A% AUl & ¥ dI.09/20/01R il A% AHRIUla &1 21Ad &
Foll AR ¥ SIg visallcHs Y19l 2y &Ad ael. ¥ 1ol Adll ARIloll A4R011
oIl o1 1AM &ldigf YUR Ui 8. ¥E], A1 SiHoll AR SIUEA0N ARI U2
sARAIElS As AU &ldig] Aal A28 A RMIoll SAYRoll SREI ciSRIJE Bldlof Vel d
As oisRIdl §3NAIE] LRl ARG dail 2420113 ollE]lRA A1Ud &ldlgf [GIRISUL] YAR IR

8.

(au)  21d] 2836l Hidell sl 6iiZlA As dLiciRa Heiloll UeR [EaAHi S iR
Asall 2520fl Ysdell of 2 dl doll AS HIRAHI Aol U YUl BICSR ol 5Y S1A &l
dol sARUIE S B 5 ZH? 41 43 S2AUIE Ulall YRIAT dA1B] AdIAHI 241D d], 241 SIHall
s3A1E1A Uldlall gotioflofl 2auRii eidd 8 5, ARIUIA AH410d JSall oIl 2l
Hofl a5di olgl, K s3AA1€1A asld HIRsA A1 SIHall AR 2412.U].4.9] %121 ol1]lA
AHNUE Vol dHI ¥RNAd §, Asofl 284 [Eol—u Hi Y5l 2A1ud]. A ayHi ¥eNdd 8
5, GURIsd olZlA AURIMoll 2ARalid 61 A B deI Yol YAl d&l UlRe Uidlail

AHIUIR] Y Sl B. Bldall FAHI 2NUIEIA Ais—0 &l 2 all]Aall 151 SI], 2Ais—

aa 9l yled] A41R.JLA.9) ofl 214 2le, AHis—a &l Alaididol 25 SoA IR,
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Ais—a3 Yl ARIVIA s311Elal A1Ud ollZldall ¥UIG, Ais—ay &l s2u1E1A AHRIVIA
ollZldall ¥diciall Aoitlal AHNE YdiRAl, Ais—au el oidlRall ¥diGiall WA
ARG i 2AJd d Aladdigol 8 SodAIgoidoe Y A V. Foil AR dRE S
UisallcHs Y19l 2% aJd ofell. ¥ t2u1al Adl ARMail 2A011A ollEl 61D 21Ad &ldig]

WRAR YR B. ¥, A1 siHall ARIUIA sIuEAR0N ALl U2 s3lu1ElA As AANH &ldig
Aol 24€28 As ARl S0l SREA ciSRIJA &ldigl 2ial d AS aisRIdl FAYIE] LA
AHRIIa dofl 220113 ol 41U d &ldigf (G1RISURI YAUR I 8.

AIH, Al SIA FAIEUS Y &JAd AHA YRAD] A&l A12IE URefl YGiiofl Lrlial Adl
SARUIEUIN As Al SIHoll AR &RI [eicIgdIHi HIddl oIS Uidlell &ldlg], d AS
AR g3UIElA dof SIuEAR} ALR] YSUUI HIZ2 ANUE &ldig], d AS AYRAI CiSINall
SREI 92R YsdLlR Wd &Ad eldig], A€ As 3ol Adl SAUIEIRA SRIEI %R (o1
AHUHI ARG SlAHIos 6lldld AHd Bldlg], A1 SlHIes ollZlA 8dl ot A
Asofl 284 (olRAA AHA HAUTEIHT ARIUIA o1&l YsAdIg] VHal 21AIE] LRl &Icofl S31RUIE
SIRIEI %IRI (o1 SAUIHT A1AA AHY HAEIH] EIVE §AA BldIg) YAUR Ui 8.

1 813 F3IAIE] LURl B SFRUIE SAIHT A1Ad & A §2UIEall S&olal LAlal Adi

a2l A1 s13 ¥ YR1d1 2% &Ad & d Y11 2lal Adi AR iRl s3Il 2418 ofiRNS1Y
dsRl U2 As AMNd 8ldl 9dl dollg]l 2AA2I Sal Sl 8ldlgf 2ol HEcUoll &(5S5d

OUIdd 8ldlol ¥RIM AIA 8. sIwelR] sRIEl SIY Ul UsRRdl ydasysd clidalial SEl

U160t ANl otel. i1l GololRal o1 HA A8l WIg SRaiiRal £5 HOT d SIRIEIGT &g

81 8. RAIY cuRuARY £s 2ilbdlal Ad I Rgidlad AR 8. X oA weNdd

Rigidlol 210202 &.
(1)  "Benignius leges interpretandae sunt quo voluntas earum
conservature”

Laws are to be more liberally interpreted, in order that their intent

may be preserved.
SIRIEIRAION ERIEN ¥NY1E 8 d HI2 dof BERAIYAS Aeieat A e/,

(*)  "Volantas in delictis non exitus spectatur”

In crimes, the will, and not the result, is looked.

Iyt IAIHI ERIET Al el § uRRIH idiof 81 B.

(3)  "Doctrine of clean hands”

SR AH2 Aol R QRS Ygof(@el] Aal sARNUd dclol 52 &lg FA.
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A1H, sldall 513 ARVl ddeis ia Adl A &IR1 A& &l Aal oA1RNUd

dclot &AM ofel Bldio] ¥LIYU 211D B. I, 241 SIA Y YA YR A&l A1BElofl YGilof]

lol Adi &ldoll AR deldd YXGiall ol S &ldlofl &slsd uUBl al
[eiRisuRl YdiR adl 8l aldall 1A 2RIMIa dsldlial 52199 s 1A1Rd wRIIE 241 &,
¥efl, AR &Rl ¢l ANV Jogdoe Ase, 1< ofl SHH— 13¢ YXO

[Qitiol Ul 1 S &ldio] YRUR IR 8. ¥ €l def HEI olGR A ol ¥UIC ESRA
ANUYIHI A1 8. A1 SlHotl AR duidetg A4S Higal ¢l ddARBcd Jorgdoe

Ase 1¢¢q ofl sdH 1wR A18 diddi SHH 13< YA [RI2ilol U §c Sled SI¥ENR]

s iéldlioll sad uU(R) Yol dsARUR sAYUIHI 241D &.
SIH, ARIlal A clloid Aieicul HI2 Yddadl,
8SH AINRAY dRlY 20, HIB-F9I3], 20l R01S ofl A% Yiell AeIdaH] diR]

Acid] 182 sal.

dl.a0/0’ /015 (211fciofl 2124. ci1R5)
G5, HIRIE. ®R). HY). §2& SAIA, G5, HICIE.
%).%.0U93
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(25) AW olioid Aiciel.

s3IE Uil [A.gsldglal Aiciel.

2RIVl (3. gslaellal Aicicul,

sdlaie vgtoll [A.asla 2l &Rl Ad] 11 s 219l & 5, A1 13 A€W
3R1q 285 1ol ddi ARl 542011 SREI A€ 34 @i AHU YU [Adoni udd 8
Aol gl gell ot sisHIR] Asol sAl USA &, &lddl sIA AURNVA 2ld
JAAIYYIHT YRI A3 (A S & ol A1 SIA ARIU] A1 1del] & sIuEAR ALl U2
As ANd &ldig) eIdl ©di §2u1€la Jsoll aliel (olRrd AHuHI olel Alal ddal
ofloiv33] 3a 2e=g siRidglHi GaRd 8. AR ¥R dsARUR sAYUIHI A1l &
AR dilal SIRIEI &R [olRld sAUIAT 1] HedH A% S3] £1UdE] GA1SA] B,

Al s1A ARl [A.a. A s192 2@l edld s2d 8 3 AR dlncRAIYGIN]
gAH B dl gefl dHIH YUIGER] dHall U 28d 8. AHRIUI AHI¥HI U[ARSA HILIR B,
2efl, AR U2 €l Avfla qel Jurenaell Rzl ([AurRAuRel Lid dgal &ldall
ARVl 219141 1] 4% A1 ES SAUI YIS} B,

1 SIA oA Yailal dHld YId] Llal Adi U IR B 5, ARIYIRA S|
dell U2 Geun &dl wdicieRloll Ysaell Hi2 elddll sRUIE dial As ANE B, F
FAIGER] HI2 SFNUIE D10 S AMNUUIHT A19H B d UUBIR YRN Yol RIUBR &. AH(d]
A1 %l S s1ugA0(l Arfl 284 12dl A4y HE A1 8 dl ddl UlScal 241l
gsellell Hal Hiofls al ARRIS &ActdIdlall I91 Gloig usg ey 8. d Al sl
BUAIl 50112 USd A1 S Yd] dicfladl 218 BUAI21H1 A Adl A1d1 s 2dISRalIR

fsda vl As] edl cAdsiRl U [AHIA Yndid 28 d Hi2 AH1dl $21la sndig1e] o

Adl A19Ys ¥R B. d AU ¥ UlSdal 24191 As éaiall SRA ¥ A41[s gfsilal]

Aal HlofRfls IR1R1S &uctdIdall 1ol Cloig US & d Gl U2y R YsUdIHi A1 d
uRl A419Ys YRR 8. A1 SIA &ldall AHARIMofl 285 U6fl ddwys lal AdI &ldall SIA
AURIVIA 211 AdIddIA YRI [Acol S2A 8 ol A1 SIA AR A0u11d] ¥ SIUEAR
dell U2 As AN eldig) weidl ©di s31AIElA Sl ot (otuc AHéHI ote] Aol
dol 21€2¢ sRIdIElHI GaRA B. 21 SIA ARIA A4¥A1 [QURIT YoR dell U2 As

AU HIE Uldlall WidIHI Ud iS1A ai8] 21ula 2ureydl Asail SIAEIC] dicldl £ulal

a8l dl9d eldig 2ure Uiy 8. K As eatall SAHI YSUUIail dll YNR 243 ol IHER
AdlU EIdd ol AU BRU AEIAd &RI MM sdl RlLsid] Lla def ofld
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Horotoll AUl gsH sRUIHI A1 B.

-2 A1) gSH 1

q., A1 sIHoll AR duideie A9 AHIS AHlgal Al (A0 AHIRIUAIH] AHA1Ad ¢]

AdANRFJoid gogdoe AAse, 1< ofl sdH A3 H¥O (A2l YN Scoll
AR oed gi¥elR] s deldlioll san auu () 2iddld asflRar s:udl a
Yofl 241€] Beoll oMol gSH SAIHI 241Q B.

R. Al2RLAL 3uw Yxo s3luiE dinl Asdll 8H 31.9,00,000/— (45
31 As divt Y1) ol 284 A1 siHell ARUIA sZRUIElS daaR Y2 gsaol]
drRlviefl As HiAofl 2iez Ysdl AAud]. % ARIU] dadRofl 254 1S HIA E23Alof
YsqdIHi (orvg01 e dl ARl dgy o HiAofl A1€] Seofl A0 eiloigdion gs
AT A1 B,

A1 513 AR A€ 5A0l] Jo115] S1d18] €3Jyl0 d1EARd JSoll 254 U2
Sig 254 sAAI€la YsAd el _dl d sH Al _£s/dndell 2suHie] H¥R

Audiof] 282,

3. A ARIU] YSIEl AHA 8192 WA &1, [5lold MIAl%2 Slsll sy -
TA¢(2) o9 Fdoll A% efldgdl Hie AHRIlg A% dle S1gdioll §SH
SAAI A1 B,

7. 1 SIA ARMIA SRAI SIHell Sl adlF eladd 4% [(5.11.5150f sEH-—3R¢

AoU HYR ANl §SH SAIAI 41D B.

u. Ysielofl As aisd (Aot YA ARl AMUdI0ll §SH SAIAI 241D B.

85H A19RAY diRlY 10, HIB-F4AI], 240l 0RF ofl A% Y&l Aeidadi i)
dic1ad] s sil.

dl.90/0’ /05 (2uifcrofl . 6i1R5)
BaHR5, AICIE. ®]. AY. §2& SAIA, GHS, AIRIE.
%.%.09U93

D.M,Talpada—Steno.
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