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50TL CMI T[GL  ,[6L 5[8[  VF SFDGF VFZM5LV[  AFSL  ZSD 5[8[  R[S

~5LIF  !!4&$45_(qvR[S  G\P  _____)4  TFP  _$q_)qZ!GF

OZLIFNLGL  A[gS  ;F{ZFQ8}  SMP  VM5P  AF5]GUZGF  BFTFDF\  EZTF

TFP _5q!_qZ! GF ZMH ZL8G" D[DM D/TF VFZM5LV[ ZSDGF EZTF

O\0 .G ;OL;LOg;GF X[ZF ;FY[ 5ZT VFJTF GLIT ;DI DIF"NFDF\

VFYL OlZIFNLV[ 5MTFGF JSL,zL DFZOT[ VFZM5LG[ TFP _(v!_vZ!

GF ZMH GMl8; DMS,[, CTL H[ VFZM5LG[ TFP !Zv!_vZ!GF ZMH AHL

UI[, CMI4 T[D KTF\  VFZM5LV[ OZLIFNLGL ,[6L ZSD R]SJ[, GYLP

VFYL4  OZLIFNLV[  VFZM5L  lJ~wW  J8FpBT  VlWGLID4!((!  GL

S,Dv !#( C[9/ CF,GL OZLIFN SZ[, K[P 

sZf CF,GL  OZLIFN  NFB,  YTF  OMHNFZL  SFI"ZLTL

;\lCTF4!)*#GL  S,DvZ__  D]HA  OZLIFNLG\]  J[lZOLS[XG  GM\WL4

VFZM5L ;FD[GF U]gCFG\]  ;\7FG ,.4 OZLIFN OMHNFZL S[; ZHL:8Z[ GM\

WL4  VFZM5L  ;FD[  OMHNFZL  SFI"ZLTL  ;\lCTF4!)*#GL  S,DvZ_$

D]HA  J8FpBT  VlWGLID4!((!GL  S,Dv!#(  D]HAGF

U]gCFGM ;Dg; SZJFDF\ VFJ[, CTMP tIFZAFN VFZM5L VNF,T ;D1F

CFHZ  YTF4  T[VMG[  ;\lCTFGL  S,DvZ_*  VgJI[  OZLIFN

VG[  T[GF  ;FWlGS SFU/MGL  GS,M lJGF  D}<I[  D/L UI[, K[  T[GL

BF+L  SIF"  AFN  T[VMGL  VF\Sv_&  YL  %,L  GM\WTF4

T[VMV[ T[DGL ;FD[GF VF1F[5LT U]gCFGM .gSFZ SZ[, CTMP
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s#f OZLIFN  51F[  T[VMGF  S[;GF  ;DY"GDF\  GLR[  D]HAGM

5]ZFJM ZH] SZ[, K[P 

S|D lJUT VF\S
! OZLIFNL UMlJ\NZFD ULgGLZFD VU|JF,GL H]AFGL _#
Z V;, R[S !Z
# lZ8G" D[DM !#
$ l0DFg0 GMl8;GL :Y|/5|T !$
5 ZHLP V[0LPGL 5CM\R !5
* AHJ6LGM 8|[S ZL5M8" !&
( OZLIFNLGF VF.0L 5|O TYF U]DF;TF WFZFGL GS, !_
) V[SFpg8 :8[8D[g8 !!

s$f VFZM5LGL  VF\Sv_&  YL  %,L  GM\WFIF  AFN  OZLIFNLGL

p,8T5F; VFZM5L TZO[ GM\WJF DF8[ SFD D],tJL ZFBJFDF\ VFJ[, CT]\

5Z\T]4  tIFZAFN  5]ZTL  VG[  jIFHAL  TS  VF5JF  KTF\  OZLIFNLGL

p,8T5F; SZJF  DF8[  VFZM5L  S[  T[GF  TZO[  SM. CFHZ ZC[, G CTF

VG[ p,8T5F;GM TYF S,Dv#!# VgJI[ lGJ[NGGM TYF 0LO[g;

V[JL0[g;GM TYF N,L,GM VFZM5LGM CSS A\W SZJFDF\ VFJ[, CTMP

tIFZAFN  OZLIFNL  JW]  5]ZFJM  ZH]  SZJF  DF\UTF  G  CMI4  T[YL  SFD

VFZM5LG]\  lJX[QF  lGJ[NG GM\WJF  DF8[  D],tJL  ZFBJFDF\  VFJ[,  CT]\P

VFD KTF\ VFZM5L lJX[QF lGJ[NG VF5JF DF8[ CFHZ ZC[, G CTF4 T[YL

GFDNFZ U]HZFT CF>SM8" ;D1FGF DGMH JF;]N[J ;MD5]ZF lJZ]wW :8[8

VMO  U]HZFTs:5[PlS|PV[P&*Z!qZ_Z#4  TFP!5v_)vZ_Z#fGF

R]SFNFDF\ 5|:YFl5T SZ[, l;wW\FTM wIFG[ ,> VFZM5LGM lJX[QF lGJ[NG

VF5JFGM CSS 56 A\W SZJFDF\ VFJ[, CTMP 
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s5f tIFZAFN N,L,GF TASS[ OZLIFNL TZO[ lJwJFG JSL,GL

DF{lBS  N,L,M  ;F\E/JFDF\  VFJ[,  K[P  HIFZ[  VFZM5L  TZO[  VFZM5L

HFT[ S[  T[GF TZO[ SM. JSL,zL N,L, SZJF DF8[  CFHZ ZC[, G CTF4

T[YL VFZM5L TZO[ N,L, ZH] SZJFGM CSS A\W SZJFDF\ VFJ[, CTMP 

s&f VF S[;GF lG6"I DF8[ GLR[ D]HAGF D]N'F p5l:YT YFI

K[o

S=D D]N'F lG6"I
! X\] OZLIFN 51F X\SFYL 5Z V[ CSLST 5]ZJFZ SZ[ K[ S[4

VFZM5LV[  SFIN[;ZGL  ,[6L  ZSD  R]SJJF  ;F~
OZLIFNLG[  OZLIFNJF/M  R[S  VF5[,
CTMH[  OZLIFNLV[  lGIT ;DI DIF"NFDF\  5MTFGL  A[\
SDF\  ZH]  SZTF  T[  V[SFpg8  .G  ;OL;LOg8  O\0GF
X[ZF  ;FY[  ZL8"G  D[DFYL  5ZT  OZ[,  CTM  VG[  T[YL
OZLIFNLV[  VFZM5LG[  SFIN[;ZGL  0LDFg0  GM8L;
DMS,[,  CTL  T[D  KTF\  VFZM5LV[  OZLIFNLG[  R[S
D]HAGL  ZSD  ;DI  DIF"NFDF\  G  R]SJL  J8FpBT
VlWGLID4!((!GL  S,Dv!#(  D]HAGM  U]gCM
SZ[, K[m

CSFZDF\ 

Z X\] C]SDm VFBZL C]SD D]HA

voo D]N'F G\P!GF lG6"I DF8[GF SFZ6M oov

s*f CJ[4 OZLIFN 51F[  ZH]\  SZJFDF\  VFJ[, 5]ZFJFG\]  D]<IF\SG

SZJFDF\  VFJ[ TM  OZLIFN 51F[  5MTFGM S[; 5]ZJFZ SZJF DF8[  OZLIFNL

UMlJ\NZFD ULgGLZFD VU|JF,V[ VF\Sv_#YL ;MU\N p5ZGL H]AFGLDF\
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5MTFGL  OlZIFN  CSLSTG[  H  NMCZFJTM  5]ZFJM  ZH]  SZ[,  K[4  T[YL

5]GZFJT"G 8F/JF OlZIFNLGF DF{lBS 5]ZFJFGL CSLST V+[  5]G"o  GM\

W[,  GYLP  CJ[4  Z[S0"  T5F;TF  OZLIFNLGL  ;ZT5F;  ZH]  YIF  AFN

OZLIFNLGL p,8 T5F; DF8[ VFZM5LG[ 5]ZTL VG[ jIFHAL TS VF5[,

CMI  T[D  KTF\  OZLIFNLGF  ;MU\N  p5ZGF  DF{lBS  5]ZFJFG]\  B\0G

SZJF ;F~ VFZM5L S[ T[GF JSL,zL CFHZ ZC[,F GYLP VFZM5LGL %,L GM\

W[, T[DF\ VFZM5LV[ 5MTFGL ;FD[GF U]GFGM .gSFZ SZ[, CTM VG[ S[;

VFU/  R,FJJF  DF\U6L  SZ[,  CTLP  OZLIFNLGL  p,8

T5F;GF :8[H[  VFZM5L S[  T[GF JSL,zL OZLIFNLGL p,8T5F; SZJF

DF8[ CFHZ ZC[, G CTFP T[YL OZLIFNLGL VZHL T/[ SZ[, C]SD D]HA

OZLIFNLGL p,8 T5F;GM VFZM5LGM CSS A\W SZJFDF\  VFJ[, CTMP

VFD4 VFZM5LV[ OZLIFNLGF DF{lBS VG[ N:TFJ[HL 5]ZFJFG[  50SFZ[,

GYLP VF ;\HMUMDF\  CF,GF :5[xI, V[S8 C[9/GF 5|M;L0L\UDF\  J8Fp

BT  VlWGLID4!((!GL  S,Dv!#)  D]HA  HIF\  ;]WL  lJZ]wWG\]

5]ZJFZ  G  YFI  tIF\  ;]WL  OZLIFNLGL  TZO[6DF\  SFINFSLI  VG]DFG

SZJFG]\  ZC[  K[P  VF  VG]DFG  D]HA  OZLIFNLV[  ZH]  SZ[,  V;,  R[S

SFIN[;ZG]\  ,[6]  J;],JF  DF8[  H  VFZM5L  5F;[YL  D[/J[,  CTM

VG[ T[ R[S 5ZT OZ[, CTM T[J\] OZLIFNL ;FlAT SZL XS[, K[P 5Z\T] T[YL

lJZ]wWG\] VFZM5L 5]ZJFZ SZL XS[, GYL S[ T[ 5]ZJFZ SZJF DF8[ VFZM5L

VNF,TDF\ CFHZ ZC[, GYLP VFYL4 OZLIFNLGM S[; G DFGJF DF8[ SM.

lJ5ZLT SFZ6 H6F. VFJTF GYLP
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s(f VFD4 OZLIFN51FGF  ;DU|  5]ZFJFG\]  V[S  ;FY[  D]<IF\SG

SZJFDF\  VFJ[  TM  VFZM5LG[  OZLIFNLV[  DF,  J[RF6GF  AFSL

5[8[[  VFZM5LV[ OZLIFNLG[  ZH]  YI[, V;,  R[S VF5[, CTM T[  CSLST

OZLIFNLGL  ;MU\N  p5Z  DF{lBS 5]ZFJFYL  ;FlAT YFI K[P  ZH]  YI[,

V;, R[S TYF ZH]  YI[, 5M:8GL 5FJTL  TYF ZL8G"  D[DM  TYF ZH]

YI[, GM8LX VG[ T[GL AHJ6LGM 5]ZFJM N:TFJ[HL 5]ZFJF CMI4 G

DFGJFG[ SM. SFZ6 GYL VG[ T[JF ;\HMUMDF\ Z[S0" HMTF VF\Sv!* YL

51FSFZMGL  ;CL  YL  ;DFWFG  5]Z;L;  ZH]  YI[,  K[  T[  HMTF  ~FP

#45_4___qv DF ;DFWFG YI[, K[ VG[ T[ 5{S ~FP !4!54___qv

SM8"DF  HDF  VFZM5LG[  R]SJL  VF5JF  VG[  AFSLGF  TFP  Z_q_!

qZ5 ;]WL R]SJL VF5JFGF CTF VG[ tIFZAFN ptTZMtTZ :8[H A\W

YI[,  K[  T[  HMTF  51FSFZM  ;\D\TLYL  ~FP  Z4#54___qvGL  ZSD

OZLIFNLV[  VFZM5L  5F;[YL  ,[JFGL  VF\Sv!*  YL  O,LT  YFI

K[ VG[ T[8,L ZSDGM :JLSFZ AgG[ 51F[  SZ[, K[ T[ HMTF AFSL ,[6L

56 Z[S0" 5Z VFJ[ K[P H[DF SFIN[;ZGF ,[6FG[ ,[6F\ ZH] YI[,F DF,

J[RF,GF V[SFpg8 :8[8D[g8YL VG[ R[SYL TYF T[GL AHJ6L SZFJ[,

GM8L;YL ;DY"G D/[  K[P  VG[  VFZM5LV[  T[JF  N:TFJ[HMG[  50SFZ[,

GYL  S[  ARFJGM  DFGJFG[  SM.  SFZ6  CMI  T[JM  SM.  VFWFZ

S[ ARFJ ,LW[, G CMI T[JF ;\HMUMDF SFINFDF NXF"J[, 5|YD NXGL"I

l5|hdXG OZLIFNLGL TZO[6DF HT] CMI VG[ VFZM5LV[ ARFJ ,LW[,

G  CMI  H[  VFZM5L  ;FD[  .gOZg;  0|M  SZJF  DF8[  VG[  ,LU,  0[a0

NXF"JJF DF8[ 5]ZT] ZC[ K[P VF p5ZF\T 8=FI, NZdIFG 5]ZTL TS VF5JF
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KTF\ VFZM5LV[ CFHZ ZCL SM. ARFJ ,LW[, GYL S[ OZLIFNL TZO[6GF

SM. VG]DFGG\] B\0G SZL XS[, GYLP VFD4 GFDNFZ ;JM"rR VNF,T[

Kusum Ingots & Alloys Ltd. v. Pennar Peterson Securities

Ltd., (2000)2 SCC 745GF R]SFNFDF\  S,Dv!#(GM U]gCM ;FlAT

YJF H[ H[ VFJxIS TtJM 9ZFJ[, CTF T[ OZLIFN51F X\SFYL 5Z ;FlAT

SZL XS[, K[P VFYL4 D]N'F G\P!GM lG6"I CSFZDF\ VF5JFDF\ VFJ[ K[P

voo D]N'F G\PZGF lG6"I DF8[GF SFZ6M oov

s)f CJ[4  HIFZ[  D]N'F  G\P!  GF  CSFZ  lG6"I  VG];FZ

VFZM5L ;FD[  S,Dv!#(GF U]gCFGF TDFD TtJM ;FlAT YTF CMI

VG[  T[YL  VFZM5LG[  VF  U]gCFDF\  NMlQFT  9ZFJJFDF\  VFJ[  K[P  VF

TaAS[  V[  GM\W  SZJL  HZ]ZL  K[  S[4  OMHNFZL  SFI"JFCLs8=FI,fDF\

VFZM5LG[ 5MTFGM ARFJ SZJF 5]ZTF CSS VlWSFZ VF5JFDF\  VFJ[,

K[ VG[ T[YL VFZM5LG[ T[JF CSS VlWSFZYL J\lRT SZL XSFI GCLP 5Z\

T]  VF CSS VlWSFZDF\  SM. 56 HuIFV[  VFZM5LG[  SFI"JFCLDF\  V[S

JBT CFHZ YIF AFN VG[  %,L  GM\WFIF  AFN SFI"JFCLYL  N]Z  EFUL

HJFGM CSS VlWSFZ 5|F%T YTM GYLP VF CSLST wIFG[ ,[TF CF,GF

S[;DF\ VFZM5L 8=FI, JBT[ CFHZ YI[, CTF4 tIFZAFN VFZM5LGL %,L

GM\WJFDF\  VFJ[, CTLP 5Z\T]  tIFZAFN OZLIFNLGL p,8 T5F; SZJF

DF8[ VFZM5LG[ 5]ZTL VG[ JFHAL TS VF5JFDF\ VFJ[, CTL T[D KTF

VFZM5L  CFHZ  YI[,  G  CTFP  tIFZAFN  OMHNFZL  SFI"ZLTL  ;\

lCTF4!)*#GL  S,Dv#!# D]HA VFZM5LG\]  lJX[QF  lGJ[NG VF5JF
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VFZM5LG[  5]ZTL  VG[  JFHAL  TS  VF5JFDF\  VFJ[,  CTL  T[D  KTF

VFZM5L CFHZ YI[, G CTFP tIFZAFN SFI"JFCLGF V\T[ N,L, ZH\] SZJF

DF8[ VFZM5LG[ 5]ZTL VG[ JFHAL TS VF5JFDF\ VFJ[, CTL T[D KTF

VFZM5L  CFHZ  YI[,  G  CTFP  VFD4  VFZM5LG[  VF  S[;GM  ;Dg;

AHIFGL TFZLBYL 5MTFGL lJZ]wW 8=FI, RF,[ K[ T[GL V\UT HFT DF-

CLTL K[P tIFZAFN VFZM5L VNF,TDF\ CFHZ YIF AFN T[VMG\] %,L GM\

WJFDF\ VFJ[, CTL T[DF\ VFZM5LV[ H6FJ[, K[ S[4 T[VMG[ U]gCM SA],

GYL VG[ S[;GL SFI"JFCL VFU/ R,FJJL K[ T[YL VFZM5LG[ VF S[;DF\

ARFJ  SZJFGM  K[  T[GL  56  V\UT  HFT  DFCLTL  K[P  VFD4

VFZM5LG[ 5MTFGF lJZ]wW OMHNFZL SFI"JFCL RF,[ K[  T[GL V\UT HFT

DFCLTL K[ T[D KTF VG[ tIFZAFN SFG]GL HMUJF. D]HA SFI"JFCLGF

NZ[S  TaAS[  VFZM5LG[  TS  VF5JF  KTF  VFZM5L  5MTFGF  H  ARFJ

DF8[ CFHZ ZC[, GYLP VF TDFD CSLST ,1FDF\ ,[TF VFZM5LV[ HFT[ H

5MTFGF  ARFJGF  CSS  VlWSFZG[  HTM  SZ[,  K[4  T[  Z[S0"  p5ZGL

CSLSTGF  VFWFZ[  :5Q8  YFI  K[P  VF  ;FY[  ;FY[  J8Fp  BT  Vl-

WGLID4!((!GL S,Dv!$#s#f wIFG[ ,[JFDF\ VFJ[ TM VF 5|SFZGL

SFI"JFCL OZLIFN NFB, YIFGL TFZLBYL K DF;DF\ 5]6" SZJFGL CMI

K[P VF ;\HMUMDF\ p5Z RRF" SIF" VG];FZ VFZM5LG[ NZ[S TaAS[ 5]ZTL

VG[ JFHAL TS VF5JF KTF VFZM5L VNF,TDF\  CFHZ ZC[TF G CMI

VG[ 5MT[ H 5MTFGF ARFJGF VlWSFZG[ HTF SZTF CMI4 tIFZ[ VFZM5L

lJZ}wW  JFZ[  JFZ[  JMZ\8  .xI]  SZL  VFZM5L  5S0F.G[  VNF,TDF\  G

VFJ[ tIF\ ;]WL ZFC HMJFDF\ VFJ[ TM S,Dv!$#s#fGL BF; HMUJF.
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D]HA OZLIFNLGL OZLIFNG[ TFtSF,LS R,FJL ,[JFGF OZLIFNL H[ CSS

K[ T[G\] 56 CGG YFI T[D K[P 

s!_f CJ[4  HIFZ[  VFH  ZMH  R]SFNM  HFC[Z  YJFGF  lNJ;[  56

VFZM5L ;HFGF 5|DF6 V\U[ SM. ZH]VFT SZJF DF8[ VNF,TDF\ CFHZ

ZC[,  GYLP  VF  p5ZF\T  CF,GM  S[;  JMZ\8  8=FI[A,  G  CMI4  T[YL

VFZM5LGL NMlQFT 9ZFjIF AFN ;HFGF 5|DF6 V\U[ ;F\E/JF HZ]ZL 56

GYLP  T[D  KTF  VFZM5LGL  U[ZCFHZLDF\  VFZM5LG[  NMlQFT  9ZFJFGM

VG[ T[G[  ;HF SZTM C]SD SZJM gIFIMlRT SCL XSFI S[  S[Dm T[  V\

U[ RRF" SZJFDF\ VFJ[ TM ;F{ 5|YD TM GFDNFZ U]HZFT CF.SM8" ;D1FGF

Sharad  Jethalal  Savla  Versus  State  Of  Gujarat  (2017  (3)  GLR

2353)GF R]SFNFGF 5[ZF G\PZZ VG[ Z5 wIFG[ ,[JF HZ]ZL K[P 

(22.) So far as the first question is concerned as regards the
pronouncement of the judgment and order of conviction and
sentence in the absence of the applicant accused, I am of
the  view  that  no  illegality  could  be  said  to  have  been
committed by the trial Court.
(25.)  However,  the  judgment  that  the  learned  Magistrate
may pronounce in the absence of the accused by itself will
not vitiate the judgment. Subsection (7) of Section 353 of
the Cr.P.C. clearly lays down that no judgment delivered by
any criminal court shall be deemed to be invalid by reason
only of the absence of any party.

s!! f VFD4 VF S[;GL p5Z RRF" SIF"  D]HAGL CSLST

VG[  GFDNFZ  U]HZFT  CF.SM8"  ;D1FGF  p5ZMST  R]SFNFDF\  9ZFJ[,

l;wWF\TG[ wIFG[ ,. VFZM5LGL U[ZCFHZLDF\  VFZM5LG[ NMlQFT 9ZFJTM
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R]SFNM  HFC[Z  SZJM  VG[  VFZM5LG[  ;HF  SZJL  gIFIMlRT  H6F.

VFJ[ K[P 

s!Zf CJ[4  ;HF  p5ZF\T  J/TZ  V\U[  RRF"  SZJFDF\  VFJ[  TM

GFDNFZ  ;JM"rR  VNF,TGF  K.Bhaskaran  Vs  Sankaran  Vaidhyan

Balan (1999 (7) SCC 510)GF R]SFNFDF\ VJ,MSG SZJFDF\ VFJ[, K[ S[4

"Magistrate can alleviate the grievance of the complainant by
making resort to Section 357(3) of the Code. It is well to re-
member that this Court has emphasized the need for making
liberal use of that provision (relied Hari Singh Vs. Sukhbir
Singh 1988 (4) SCC 551). No limit is mentioned in the sub
section and therefore a Magistrate can award any sum as
compensation. Of course, while fixing the quantum of such
compensation the Magistrate has to consider what would be
the reasonable amount of compensation payable to the com-
plainant.”

s!#f JW]DF\ GFDNFZ ;JM"rR VNF,T[  Damodar S. Prabhu Vs

Sayed Babalal (2010 (5) SCC 663)GF R]SFNFDF\ VJ,MSG SZ[, K[ S[4 

“It is quite obvious that with respect to the offence of dis-
honour of cheque, it is the compensatory aspect of the rem-
edy which should be given priority over the punitive as-
pect.”

s!$f VFD4 GFDNFZ ;JM"rR VNF,TGF ;HF VG[ J/TZ V\

U[GF p5ZMST R]SFNFG[ wIFG[ ,. HM VFZM5L VNF,TGF C]SD VG];FZ

OZLIFNLG[  J/TZ  G  R]SJ[  TM  T[GF  0LOM<8DF\  S[NGL  ;HF  Y.

XS[ S[ S[Dm T[ V\U[ RRF" SZJFDF\ VFJ[ TM GFDNFZ ;JM"rR VNF,T[ R.

Mohan Vs A.K. Vijay Kumar (Criminal Appeal 883/2012, Date of
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Decision  03/07/2012)GF  R]SFNFDF\  9ZFJ[,  K[  S[4  J/TZGF  C]SDGL

VD,JFZL 0LOM<8DF\ S[NGL ;HF SZL SZFJL XSFIP

s!5f VFD4 GFDNFZ ;JM"rR VNF,TGF ;HF VG[ J/TZ V\

U[GF p5ZMST R]SFNFVM wIFG[ ,[TF VF SFD[ VFZM5LV[ OZLIFNLGF 5{;F

OZLIFNLG[ ,F\AF ;DIYL R]SJ[, GYLP 5ZL6FD[ OZLIFNLV[ VNF,TDF\

S[; SZJM 50[, CMI4 S[;GM BR" p9FJJM 50[, CMI VG[ OZLIFNLGF

GF6F  T[DH  ;DIGL  AZAFNL  YI[,  CMI  T[YL  T[  wIFG  ,.

VFZM5LG[  S[NGL  ;HF  VG[  VFZM5L  5F;[YL  OZLIFNLG[  J/TZ

AgG[ R]SJJFGM C]SD SZJFDF\ VFJX[ TM T[ 5]6" gIFI YI[, U6FX[P

5Z\T]  CJ[4  5|`G  V[  p5:YLT  YFI  K[  S[4  VFZM5LGL  U[ZCFHZLDF\

VFZM5LG[ S[NGL ;HF VG[ VFZM5L 5F;[YL OZLIFNLG[ J/TZ R]SJJFGM

C]SD SZJFDF\ VFJX[ TM T[G\] 5F,G SZFJJF X\] SFI"JFCL Y. XS[m VF

TaAS[  GFDNFZ  ;JM"rR  VNF,T  ;D1FGF  Kumaran  Vs.  State  of

Kerala  (AIR  2017  SC  2433)GF  R]SFNFGF  5[ZF  G\PZ*  wIFG[  ,[JFDF\

VFJ[ TM T[DF\ 9ZFJ[, K[ S[4

(27.)  These two judgments make it clear that the deeming
fiction of Section 431 Cr.P.C. extends not only to Section
421, but also to Section 64 of the Indian Penal Code. This
being the case, Section 70 IPC, which is  the last  in the
group of Sections dealing with sentence of imprisonment for
non- payment of fine must also be included as applying di-
rectly to compensation under Section 357(3) as well. The po-
sition in law now becomes clear. The deeming provision in
Section 431 will apply to Section 421(1) as well, despite the
fact that the last part of the proviso to Section 421(1) makes
a reference only to an order for payment of expenses or
compensation out of a fine, which would necessarily refer
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only to Section 357(1) and not 357(3). Despite this being so,
so long as compensation has been directed to be paid, albeit
under Section 357(3), Section 431, Section 70 IPC and Sec-
tion 421(1) proviso would make it clear that by a legal fic-
tion, even though a default sentence has been suffered, yet,
compensation would be recoverable in the manner provided
under Section 421(1). This would, however, be without the
necessity for recording any special reasons. This is because
Section 421(1) proviso contains the disjunctive "or" following
the recommendation of the Law Commission, that the pro-
viso to old Section 386(1) should not be a bar to the issue
of a warrant for levy of fine, even when a sentence of im-
prisonment for default has been fully undergone. The last
part inserted into the proviso to Section 421(1) as a result of
this recommendation of the Law Commission is a category
by itself which applies to compensation payable out of a fine
under Section 357(1) and, by applying the fiction contained
in  Section  431,  to  compensation  payable  under  Section
357(3). 

s!&f VFD4  GFDNFZ  ;JM"rR  VNF,TGF  p5ZMST

R]SFNFG[  wIFG[  ,.  J8Fp  BT  VlWGLID4!((!GL  S,Dv!

#(  D]HAGF  S[;DF\  VFZM5L  J/TZGL  ZSD  G  R]SJ[  VG[  T[  AN,

VFZM5LG[  ;HF  SZJFDF\  VFJ[,  CMI  TM  56  OMHNFZL  SFI"ZLTL  ;\

lCTF4!)*#GL  S,Dv$Z!s!f  D]HAGL  SFI"JFCL  SZL  XSFI

K[ VG[ T[ DF8[ SM. lJXLQ8 SFZ6M GM\WJFGL 56 HZ]ZLIFT ZC[TL GYLP

VFYL4  S,Dv$Z!GL  HMUJF.  wIFG[  ,[TF  HIFZ[  J/TZGM  C]SD

SZJFDF\  VFJ[,  CMI  TM  VNF,T  HFT[  56  H%TL  JMZ\8  DMS,L

XS[  K[  VYJF J/TZGL ZSD J;], V5FJJF ;FZ\]  S,[S8ZzLG[  56

S,Dv$Z!s!fsALf D]HA AFSL ZC[, HDLG DC[;],GL ZSDGL H[D

J;],FT SZFJJF VlWS'T SZL XS[ K[P 
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s!*f CJ[4  VFZM5LGL  U[ZCFHZLDF\  ;HFGM C]SD OZDFjIF AFN

VFZM5L lJZ]wW T[JF ;HFGF C]SDGL VD,NFZL S. ZLT[ SZL XSFI T[ V\

U[ 56 GFDNFZ U]HZFT CF.SM8" ;D1FGF Sharad Jethalal Savla Versus

State Of Gujarat (2017 (3) GLR 2353)GF R]SFNFGF 5[ZF G\PZ* wIFG[ ,

[JF HZ]ZL K[P 

(27.) So far as the second question is concerned, I am of the
view that the trial Court committed no error in issuing a
non-bailable warrant of arrest having noticed that the the
accused was not present at the time of pronouncement of
the judgment and order of conviction and sentence in view
of the provisions of Section 418 (2) of the Cr.P.C. Under
Subsection  (2)  of  Section  418  of  the  Cr.P.C.,  when  the
accused  sentenced  to  imprisonment  is  not  present  in  the
Court, the Court has to issue a warrant of his arrest and the
sentence shall commence on the date of his arrest. I am of
the  view that  the  Magistrate  had  two options.  He  could
have, before pronouncement of the judgment and order of
conviction  and  sentence,  enforced  the  attendance  of  the
applicant accused in the Court or pronounce the judgment in
the absence of the accused and issue warrant of arrest. The
learned Magistrate thought fit to adopt the latter part of the
procedure  i.e.  pronounced  the  judgment,  and  thereafter,
proceeded to issue a warrant under Section 418(2) of the
Cr.P.C.

s!(f VFD4 GFDNFZ U]HZFT CF.SM8[" p5ZMST R]SFNFDF\ 9ZFjIF

VG];FZ VFZM5LG[ T[GL U[ZCFHZLDF\ ;HF SZL VFZM5L lJZ]wW OMHNFZL

SFI"ZLTL  ;\lCTF4!)*#GL  S,Dv$!(sZf  D]HA  T[VMG[  H[,DF\

DMS,JF DF8[ S,Dv*_ D]HAG\]  WZ5S0 JMZ\8 .xI] SZJ\]  gIFIMlRT

H6F. VFJ[ K[P VF p5ZF\T4 VFZM5LG[ ;HF SIF" AFN WZ5S0 JMZ\8GL
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AHJ6L V\U[  GFDNFZ  ;JM"rR VNF,T ;D1FGF  Lallan Singh Vs.

State  Of  Uttar  Pradesh  (2014  (0)  AIJEL-SC  57591)GF

R]SFNFG[  wIFG[  ,[JFDF\  VFJ[  TM  T[DF\  GFDNFZ  ;JM"rR

VNF,T[ VJ,MSG SZ[, K[ S[4 

The difficulty, in our opinion, arises when the warrants so
issued  by  the  Court  concerned  remain  unexecuted.  This
happens  not  only  in  cases  where  the  accused  has  been
convicted and sentenced by the trial court but also where an
appeal  or  revision  preferred  against  the  conviction  is
eventually dismissed by the High Court. There is no manner
of  doubt  that  even in  such cases  the  court  is  under  an
obligation after receipt of an intimation about the dismissal
of the appeal or revision preferred by the convicts, to follow
the procedure under Section 418 for  apprehension of  the
accused, in case he has not surrendered voluntarily, and to
commit him to jail to undergo the sentence awarded to him.
Experience,  however,  shows  that  when  warrants  are
forwarded  to  the  police  for  execution  the  same  remain
unexecuted for years as noticed by us in the case at hand
where despite the dismissal of the appeal filed by two of the
life convicts, held guilty of a double murder, had remained
at large for considerably long period 

s!)f p5ZMST R]SFNFDF\ GFDNFZ ;JM"rR VNF,T[ ;HFGM C]SD

YIF AFN HFZL SZJFDF\ VFJ[, WZ5S0 JMZ\8GL AHJ6L V;\TMQFSFZS

ZLT[ YJFG\] VJ,MSG SZ[, K[4 tIFZ[ CFY 5ZGF S[;DF\ ;HF V\U[ HFZL

SZJFDF\  VFJTF  WZ5S0  JMZ\8GL  AHJ6L  IMuI  5|SFZ[  YFI

T[ ;]lGlrRT SZJ\] VG[ T[JF WZ5S0 JMZ\8GL VD,JFZL p5Z N[BZ[B

ZFBJL 56 HZ]ZL H6FI K[P SFZ6 S[4 HM NMlQFTG[ ;HF V\U[GF JMZ\

8GL VD,JFZL H G YFI TM T[GFYL ;DU| 8=FI, VG[ T[DF\YL p5H[,

5lZ6FD  lGZY"S  AGL  HFI  VG[  gIFIGM  C[T]  H  DFIM"  HFIP
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VNF,TG[  OMHNFZL  SFI"ZLTL  ;\lCTF4!)*!GL  S,Dv*Z4*#  D]HA

JMZ\8GL AHJ6L 5MTFGL CS]DTDF\ UD[ T[ jIlSTG[ ;M\5JF ;TF ZC[,

K[P VF ;\HMUMDF\ VFZM5LG[ NMlQFT 9ZFJ[, CMI4 VFZM5L lJZ]wW .xI]

SZJFDF\  VFJTF  JMZ\8GL  TFSLN[  VG[  V;ZSFZS  ZLT[  AHJ6L  YFI

T[ DF8[ ,UT 5M,L; :8[XGGF 5M,L; >g:5[S8zLG[ ;M\5J] gIFIMlRT

H6F. VFJ[ K[P VFD4 p5ZMST TDFD RRF"GF V\T[ gIFIGF lJXF/

CLTDF\ D]N'F G\PZ VgJI[ GLR[ D]HAGM VFBZL C]SD SZJFDF\ VFJ[ K[P

voo VFBZL C]SD oov

s!f VF  SFDGF  VFZM5Lv  5\HJF6L  ZCLD  C;GV,LG[  OMHNFZL

SFI"ZLlT  ;\lCTF4!)*#GL  S,DvZ55sZf VgJI[  J8Fp  BT

VlWGLID4!((!GL  S,Dv!#(GF  U]gCFDF\  NMlQFT  9ZFJL

+6 DF;GL ;FNL S[NGL ;HF EMUJJFGM C]SD SZJFDF\ VFJ[ K[P

sZf OMHNFZL  SFI"ZLlT  ;\lCTF4!)*#GL  S,Dv#5*s#f  D]HA

VFZM5LGFV[ AFSL ZC[TL R[SGL ZSD 5{SL VF\Sv!* D]HA ~FP

Z4#54___qvsV\S[  ~l5IF  A[  ,FB  5F\l+;  CHFZ 5]ZFf

OZLIFNLG[  J/TZ  TZLS[  R]SJJF  C]SD  SZJFDF\  VFJ[  K[P  HM

VFZM5L  VF  J/TZ  R]SJJFDF\  S;]Z  SZX[  TM  VFZM5LV[  V[S

DF;GL JWFZFGL ;FNL S[NGL ;HF EMUJJFGL ZC[X[P

s#f S[NGL  ;HFGF  C]SDGL  VD,JFZL  DF8[  OMHNFZL  SFI"ZLlT  ;\

lCTF4!)*#GL  S,Dv*_  sOMD"  G\PZf  D]HA VFZM5L  lJZ]wW

WZ5S0 JMZ\8 HFZL SZJ\]P 
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s$f OMHNFZL  SFI"ZLlT  ;\lCTF4  !)*#GL  S,Dv#&#s!f

VgJI[ VFZM5LG[ VF C]SDGL GS, ;tJZ[ VG[ lJGF D]<I[ 5]ZL

5F0JF S,Dv*_ D]HAGF JMZ\8GL ;FY[  ZFBL DMS,L VF5JL

VG[ VF JMZ\8GL VD,JFZL YI[YL TZT H VFZM5LG[ VF C]SDGL

GS, 5]ZL 5F0JLP

VF VFBZL C]SD VFH ZMH VDNFJFN D]SFD[ TFZLB  !)DL V[l5|,4 Z_Z5GF ZMH B]<,L VNF,TDF\

JF\RL4 ;\E/FJL HFC[Z SIM"P

sH[PV[;PXFCf
!!DF V[0LxG, RLO D[8=M5M,L8G

D[HL:8=[84
G[UMXLI[A, >g:8=]D[g8 V[S8GL SM8"

G\P#!4VDNFJFNP


