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AHRIU] A1doll 2oslg] Asliol def, SARUIE FIYER] 54 %122 ol
e, 2Rl 213 slweld]l s 2iledl, ac93d sdH—20%
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Aol BA2dUIRAall A8l SEH—323 Hod [aidEaioll Al Sl5o
A1So2uofl a@il edldofl 2ARIoll &S5 cith SAUIHT A419d &dl.
RIRGIE SRUIE] dg Yl %Y sAI HiddIl o &ld, dell sIA
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(u) ARG IE edldall doiss §3UIE] a8 [Aediol gsldd]
Hivs edldl Aidndidi 219d 8. AR AR d§ AR
%1d § doll d28 sI asld] edld sdI HI2 81%R 28d o &dl,

defl AR 2% edld 2% Sdlall 658 oiel SAUIHI 1A &dl.

(s) Al SAoll [o1f2 HI2 oflA YxGioll Hel GuRaa U

R

sH HE [aef
1| 2l SARUIE vzt isiel] W2 A 8SISd YRUAR S O S, | 6SRA
AR siugA0ll defl 84 Ysddl 413
slu1Elal sAIEUION] As AU
edl¥ sARUIEIA [o1Rud AHY HATeIHI Udioll of
SHi % Sl d ASIBee ol AglAlsoe Sl
A2y A1¥ Aol AL Ud A &dl via AL
sAA1EIRA ARl s1RmEA0]]  SlHIoS oIl
Hsdd sedl dd ©di AHARIURA svidla Avs
H¥olofl 284 AHA HuleiHi of Ysdl geiBuid
AleolluH,1¢c0ll SEH—A3¢ YXCloll Yodl]
A 87

2|9l &sH? AIU] GSH X0

—:: Y€l oi. 0l [AefY HIZoll SREN ::—
(9) &9, SARUIE Ul Y SAIHI A419d YI9I9] YISl
SAIHI 2419 dl S3UIE U Uldloll 54 YUIR $d1 HI2 $AUIE]

aNfdend dMoollRIH A1AUIAA 2Ai5—03€] A12iE GURdl] YCiloflH]
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Uldloll sRul1e &slsdal % €lgriddl Yr1dl %Y s3d 8, Al
Yoriddol 2lndl §RuIEle IS Yridiofl &5lsa 243 Yol: o
dd oefl. &d, 38S duRidl sAUIEl] AAURI %Y YU GlIE
sAAIElol Bz durd HI2 AHRIUla Ydl 240l cuixefl ds 211ud
gly dH 8di A1l APIE Guell AHIMUIS WYRiIdIg) UiS
541 2413 ARV § dotl yslall s1% 28d1 at®fl. ARl vd] ol
dd dai ARIUIA Uldiofl A1dail dailall FoSIR S &dl VHal SA
AP0 a9l HidRNl  sid edl. sl Gae
duliall 22% AR 5 doll usldg] sluieloll Bdedurd sdl
HIZ 8192 8d of adl. A&l sFRUIEl] 2% A A gsH HYSH
sARUIEloll Bde duRioll ARIUlell &85 cig sAUIHI A419d &dl.
AIH, AURA g2IEl0l HIVIS 20l £2dIA%] YRIdIa USSIRA
ol€fl. i1 ANNNHI &Il 2URAA AAS2 &65Nall WAISIaIHI 921G
uid Al8ofluH, 2ccoll san—a3ec Yo Ryl Yell [AResiof
WRAR o YR Al Y&l sARUIElll agerai sIRIEISIA oIl
Al 28 O. Al AgjHlol YA FAIEIRA Y A A s
SIRIEAR AL, ddddl HIZ ¥ AR uRel Andd &d
al d As Wd §d &dl dg sARUIE] AIlc1a s3] ASd 8. Wy de]
[AResiof AR Yra1R 83] 15d olell 5 A YRAUR sAl HI2 AR
AelddHi 8% 28d @], 24181, s31bIElal] SA of Hiaidl HI2 SIS

[Quild siREI RIS A1dd] o],
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(¢) AIH, SFUIEUIol AHA YRAdIg] AAS A1T YRS
AT 21d dl ARG s Hid dAIRIel Glis]
W2 AURIIA slu1Elal 2% LA A AS AINVA &dl d &slsd
sAu1Elofl 2AdiE BWR HIfVis Widgf] Ailcid L1y 8. Y &Jd
A s d@l Y LA UIedl] widdl a@i ded Al del
&JAd oflZl2l Aal dofl siygeflell Yidl e2did¥] Yidi &, o
Hioidlal SIS sIREI o1&l ol Al AXIANHI 35S Hdl 2Ais—9 €]
uzisRlell el &l uigiel Wil Y &Jdd & d Fdl 3.
3,U0,000/— ¥l AHI€Iol YA & 2l d US 31. U,94,000/ —
sigdl wHl ARl Ysdl dHudl el alisloll dl. 20/09
/u Jell Ysdl vHrudioll &l Aol RURGIE BeaRlcdR 22% Gie
9Jd 8 d Adl usiRl Addlel 31. 2,3u,000/—dll A
SARAEA AR wAdel Qdisfl Ais—a9 &l sdld &R
& ol ded] 2sHall 2dISIR Gloal U 3 & d %dl clisl Al
YRl 38S WR A1 8. FH| SIEAWlI ARIIel ARl Y &Jd! HId
JdAIdall As1Boe 222Hoeell al Ase] agl dofl sixgell sA9d
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$ oiUId ddd of 814 Adl AI2NHI SIIEIHI €T ULIH ERIolT
MUxaciot s2Nu1Elfl cdR§LIHI ¥ &1 ol ARIUIA oiéIg dlad
ol 8l ¥ AR AN PoswA Sl Sl HIZ2 2ol dlod Sos
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o9di AHIRAUIRA 6192 28] S1gf ciu1d dlad o8] § sTRAIE] dR§ LIl

SIS AojHlolo] Uisel S3] ASA o], AA1H, olIHER AU HEIA

Kusum Ingots & Alloys Ltd. v. Pennar Peterson Securities

Ltd., (2000)2 SCC 7450il YSIEIHI SAH—3 <ol bl AHI[GId
Y| ¥ ¥ AH1UWYS dcd] 5AAd &l A s3lAIEU] RS U AHIfCid

53l 2isd 8. 2118, YE ol. A0l [eifu &sRHI 2A1UdIHi 2119 8.

—:: Y€l o2l (o101 HI2all SREN ::—

(¢) 8d, AR Y&l d.q ol &SR [aLfd AR
AR 2A1A sdH—3¢0ll IYoGlall dHIH dcdl AIlGid Adl el
Aol Al ARG 21 IYosidi €A sAYUIHI AHIA &. ]
dcois A olg sl R 8 5, siwerR]l siRidiel(2Rd )i
AHRIUlal Uldlell iUIY SAUI Ydl 658 ABSIR Ui A19d
& ol del vRIla ddl &ss lesRY] dRid 53] S aigl. U2
d i1 &S AlesRHI sIg Ul ¥uRA ARG sRidielHi s
quid &I%R YAl GlIE Aal wdl aigiul aie siRidielel] g @il
%¥dlofl 65S ABSR Ud Ad] o1€ll. 41 &slsd edlal Adl &lcoall
SAH1 AR 21uA Yuid 81%R AAM &dl, cARGIE ARl 1d]
aladidi 211dd &dl. ug cuRGiiE sUIElfl Gae durd sdl
HI2 ARl Ydl a1 dixefl ds udidi 2419d &dl dH ©dl
AR &1R &Ad o &dl. RRGIE SI¥ER] SRR 2

[2al,1cw3dll sAH-393 H¥ot ARl ([AAY [G1dEat 21U
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ARIMla Yol 21a dixwell ds 2udidi 21dd adl Ao ©dl
AHRIU] 8192 &Ad of &dl. RIRGIE Sl id edfld 2% 5al
HI2 ARG Ydl 240l dixol] ds vHiudidi 2419d &d] dH ©dl
ARVl 81% UAd o &dl. 2IH, HARIUla A1 SHoll AHoA
ol lofl diRluiel] Uldief] [ARest 2rRIc AIA & dofl 2491 «¥Id H13
eld] 8. cuRratie AR AeIdaHi 819 &JI AIE dlg] vdl ol
adiHi A19d &dl dai ARIVIA ¥119d 8 §, dldl JJodl sod
a1®fl AAal 5Aoll si3dIE] 21910 UdIAd] & defl 2RIl 241 S
GRAIY S9lall 8 dofl uwRl 2ard id Hisldl 8. d1H,
ARl Uldioll [ARess siwelR] siidiel 1A & dofl 2id1d id
Hieldl & dx a1 2al R—URAIE Sigdl] A1 Yot sI¥dIglol
€38 douis wRIUla ds AIudl ©dl ARl Uldlall ¥ oAUy
HIZ &1R 8 ale]l. A1 dHIH &5Isd d2tHi Adl ARIIA «1d ¥
Uldloll oijIdall 855 x[ESIRal ¥dl S3d 8, d 3SS Bud
asIScloll AIYR U YR 8. Al A1 41T d2IB uid Al
goflud, 1 oll sdH—1w3(3) lla Adidi 2419 dl 241 USR]
siddigl slule ervic Lulofl arRluel] & HiRiHi yef sl &l
8. A1 AN HI GUR UAUT sAT VHoRAR ARVl €35 douis Y
Aol d1ofl ds dHudl ©dl AR AEIAdHT &IR Wl of &l
Aal Uld o Uldlall GiAIdall AESIRal ¥l Sl 81, Al AHIRI]
[ARear AR R dike €'Y s3 AR ussigal elddHi o

A1 Ui HE 216 FdIHi 2419 dl sAH—1w3(3)ofl viIH FlAIdIES
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ol g2l sAuIEal dicsidls uald] Aol $21IE] ¥ &SS

& clof ULl golol &I dH O.

(q0) &9, ARAR A1Y AY YSIEl ¥1&R Ydioll [€4A ywl
AR A%loll UHILI 2431 SIE QA1 AT HIS AHEIAAHT BINR
8d ol Al GUid &ldal 5A die 2RIGA o glu, A
AHRIlell €IV 8AUI ofIE AXloll UHIRI 43 AiciNd] R3] uel
ol dd ©al ARl A&l 2uRIlG ElfSia sAdiof]
Aol dol A%l Sl §sH S sURNRUA sel ASIU 5 SH? d 2

3 AT SAIHI 2419 dl AT UH dl SlIHER YU &IESIE AH21ol|
Sharad Jethalal Savla Versus State Of Gujarat (2017 (3) GIR

2353)0l| YSIElll Ul of.22 Vial U &lal Al %3] 8.

(22.) So far as the first question is concerned as regards the
pronouncement of the judgment and order of conviction and
sentence in the absence of the applicant accused, I am of
the view that no illegality could be said to have been
committed by the trial Court.

(25.) However, the judgment that the learned Magistrate
may pronounce in the absence of the accused by itself will
not vitiate the judgment. Subsection (7) of Section 353 of
the Cr.P.C. clearly lays down that no judgment delivered by
any criminal court shall be deemed to be invalid by reason
only of the absence of any party.

(a) AIH, A1 SAoll GUR UJT sAT Y¥oioll &slsd
Aol ollHER 2%RId &IYSIE AH2laell GURSA YsIEHi sAdd

Riegdidal dia def ARl eI AHI 21RAUla E1NA s8jpAU)
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YSIEl 18R S Aol ARIMla A% sl suRNRd wwIe

A1 89,

(1R) 89, A%l GUAd 9and 243 UUT sAUIHI 2419 d)

ollHEIR AUIRAU HEIAdo!l K.Bhaskaran Vs Sankaran Vaidhyan

Balan (1999 (7) SCC 510)oll YSIEIHI AUAIS0l SUIHI AH1AA & 5,

"Magistrate can alleviate the grievance of the complainant by
making resort to Section 357(3) of the Code. It is well to re-
member that this Court has emphasized the need for making
liberal use of that provision (relied Hari Singh Vs. Sukhbir
Singh 1988 (4) SCC 551). No limit is mentioned in the sub
section and therefore a Magistrate can award any sum as
compensation. Of course, while fixing the quantum of such
compensation the Magistrate has to consider what would be
the reasonable amount of compensation payable to the com-
plainant.”

(23) YN ofIHER AUIY AEIAA Damodar S. Prabhu Vs

Sayed Babalal (2010 (5) SCC 663)oll JSIEIHI AUAIS0l A & 5,

“Jt is quite obvious that with respect to the offence of dis-
honour of cheque, it is the compensatory aspect of the rem-
edy which should be given priority over the punitive as-
pect.”

(2v) AIH, SlIHER AUIRU HEIGdTI] A% Aol AR
ol GWRISA YSIElal elal def %1 AR EICdIoll §SH ViafRAIR
SARUIElS dacdR of YsA dl dell slgicedi Seofl A% e

AS S SH? A A UUT SUIHT 241 d) SlIHER AUTRY HEIAA R.

Mohan Vs A.K. Vijay Kumar (Criminal Appeal 883/2012, Date of
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Decision 03/07/2012)c1l YSIEIHI &AAA & §, dAdRoll §SHA]

AUHAUIF] Slsicedi sedofl A% s3] sAd] 2UsI.

(au) AIH, olIHER AUIRU HEIAdl A%] Aol N A
Aot GWRISA YSIEIA elal Adl 241 SIA ARV s2lu1€l0fl Ui
sARAIElS dictl AHell YsAd ofel]. ulenA s2UIERA AEIddH]
$A Sl uSd &1, SAHoll WA Bsldd] usSd &l Aa s3lAIElal|
dlRll dHY AHJl oiRoiig]l eAd el dYl d ol def
ARIMUla Seofll Ax1 24a AR wAdYl séviEld gad:
Glool YSUdlall §SH SAIHI 24192 dl d Yol o1 &Ad AL
Wwq &d, Ul A Gweld iRy 8 5, AR eI
AHRIla Seafl A1 2Hal 1RVl WAL g3RUIElS AR YsUdlal
&SH SUIHI 24190 dl do Uidal sAUY] g] SIRIdIE] U AS? ]
Aol ofIHER AdIRU MEIAA AHioll Kumaran Vs. State of

Kerala (AIR 2017 SC 2433)cll YSlElall Wi o.29 &l AdIHi

A1 dl dHi 8219d 8 5,

(27.) These two judgments make it clear that the deeming
fiction of Section 431 Cr.P.C. extends not only to Section
421, but also to Section 64 of the Indian Penal Code. This
being the case, Section 70 IPC, which is the last in the
group of Sections dealing with sentence of imprisonment for
non- payment of fine must also be included as applying di-
rectly to compensation under Section 357(3) as well. The po-
sition in law now becomes clear. The deeming provision in
Section 431 will apply to Section 421(1) as well, despite the
fact that the last part of the proviso to Section 421(1) makes
a reference only to an order for payment of expenses or
compensation out of a fine, which would necessarily refer
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only to Section 357(1) and not 357(3). Despite this being so,
so long as compensation has been directed to be paid, albeit
under Section 357(3), Section 431, Section 70 IPC and Sec-
tion 421(1) proviso would make it clear that by a legal fic-
tion, even though a default sentence has been suffered, yet,
compensation would be recoverable in the manner provided
under Section 421(1). This would, however, be without the
necessity for recording any special reasons. This is because
Section 421(1) proviso contains the disjunctive "or" following
the recommendation of the Law Commission, that the pro-
viso to old Section 386(1) should not be a bar to the issue
of a warrant for levy of fine, even when a sentence of im-
prisonment for default has been fully undergone. The last
part inserted into the proviso to Section 421(1) as a result of
this recommendation of the Law Commission is a category
by itself which applies to compensation payable out of a fine
under Section 357(1) and, by applying the fiction contained
in Section 431, to compensation payable under Section
357(3).

(as) AUlH, olIHER  AdRRY  JElddoll  BWRISd
YslEld &ilal def d2IB uid ulBeflun,1ccqdl saH-a
3¢ J¥Sloll SAHI ARl dacdRell 284 of YsA Aal d oled
ARl A%l sAIHI 241dd el dl uel siwelR] sl A
[Bdl, €930l sdd-—wRa(q) Yxoiol siiaiel s ASK
8 ol d H12 s1ef (Al sREN dlaidial] uel aRluId 8d] ofell.
A1, saH—w26] FAUIY Ul Adl AR YN0l §SH
SAM AHIAd &l dl Aeldd ¥1d uel wdl dize adisd]
AS & AUl dacRel]l H UYd AUIddl A3 sAs2]al uel
sad—1a()(cll) yxoi olis] 8d ¥Hlal HEYfl 250fl I

GYdId SAYY| A5 53] AS 8.
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(29) &9, ARl JREI193NHI A¥Ioll §SH FHIRUI GlIE
AR [ARe8) ddl Aol gsHoll viHAER] s¢31dA s3] Asi A 24
3 Uel olIHER 2J%RId 61518 AH2loll Sharad Jethalal Savla Versus

State Of Gujarat (2017 (3) GLR 2353)cl| YSIEloll Wl o1.29 Rldl

ST CEIRR

(27.) So far as the second question is concerned, I am of the
view that the trial Court committed no error in issuing a
non-bailable warrant of arrest having noticed that the the
accused was not present at the time of pronouncement of
the judgment and order of conviction and sentence in view
of the provisions of Section 418 (2) of the Cr.P.C. Under
Subsection (2) of Section 418 of the Cr.P.C., when the
accused sentenced to imprisonment is not present in the
Court, the Court has to issue a warrant of his arrest and the
sentence shall commence on the date of his arrest. I am of
the view that the Magistrate had two options. He could
have, before pronouncement of the judgment and order of
conviction and sentence, enforced the attendance of the
applicant accused in the Court or pronounce the judgment in
the absence of the accused and issue warrant of arrest. The
learned Magistrate thought fit to adopt the latter part of the
procedure i.e. pronounced the judgment, and thereafter,
proceeded to issue a warrant under Section 418(2) of the
Cr.P.C.

(<) AIH, ollHER %¥RId &1YS51E GURISA YSIEIH] AR
AHoAR ARIUlal dofl AR&13NHI 4% 53] 2RI [ARess sI%eR]
sIIAdl 2iledl,ac93dl sad-va<(R) HYx¥ol délad Faai
HISEUI HI2 SHH—Y0 YAGlg ©RUSS dIRe &Y §Y AR

RIS AH1D 8. 21 BUid, ARl 241 ST GlIE €RUSS el
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o] A3 olIHER AT AEIAA Aol Lallan Singh Vs.

State Of Uttar Pradesh (2014 (0) ALJEL-SC 57591)all

Ysielad  &hlol  Adidi - A dl dHI cIHER AR

AHEIAA AUAISal S 8 S,

The difficulty, in our opinion, arises when the warrants so
issued by the Court concerned remain unexecuted. This
happens not only in cases where the accused has been
convicted and sentenced by the trial court but also where an
appeal or revision preferred against the conviction is
eventually dismissed by the High Court. There is no manner
of doubt that even in such cases the court is under an
obligation after receipt of an intimation about the dismissal
of the appeal or revision preferred by the convicts, to follow
the procedure under Section 418 for apprehension of the
accused, in case he has not surrendered voluntarily, and to
commit him to jail to undergo the sentence awarded to him.
Experience, however, shows that when warrants are
forwarded to the police for execution the same remain
unexecuted for years as noticed by us in the case at hand
where despite the dismissal of the appeal filed by two of the
life convicts, held guilty of a double murder, had remained
at large for considerably long period

(ae) BURISd YSIEIHI SlIHER AR AHEIA A¥loll §SH
4RI GIE %13 SUIHI AH1dd 6USS d12al] dydRf] AAANSIRS
Ad adig) AUdIS0l SA B, AR &IY URell SAHI 4% 219 Y3
SAUIAI A1ddl €RUsS  diRedl oiwgell A1y USR Y
d YleiRud 5g el ddl €USS diRedl|l HHAUIR] GUR EuiRYf
Aud] vl R3] welY 8. skEl 5, ¥ Ellfidal 41 ol dIR
2ol AHAAUIR] % of Y1 dl dot1ef] 44 2RI 2ol dHiefl Guxd

uReld (oRes olofl 1 ol oUlkall &g ¥ HIRUT .
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AHelddal sI%eR] sRII] Riledl, ac9oll SEH—92,93 H¥ol

qiRedll cigell Uidiofl egHaH AR d ifSdal ATudl Al 8d

8. 21 A9NHI ARl Elffid 8A9d &l, wRI] (AResl gRy

SUIHT A1ddl dleoll dISIE Ao AASIRS A aixyRl] &

d H12 dald UIdlRe 22=i0tail U1 goruselal 2Aiug cuRIRId

RIS AHIA 8. AHIH, GURSA dHIH UBTall 2Ad cAéIRAall (AN

glaai HEl of 2 Ao of|A HYGHall A1UIZ] §SH SAIH1 2419 8.

(1)

(2)

(3)

- A3 g8 -

Al slHoll AR Uxqiel weld sAoidla sI%eR]
sIFA(c Riledl,1c930fl saH—UU(R) AHodd d2IB uid
A[EofluH, 2 c0ll saH—a3¢all Joaidi EIfa &dl
2@l HIRlofl HIE] Seafl %1 eilaIgdIall g5H SAUIHI 2419 8,
s1geld] siRIRIA RilBdl, 1c930l sEH-3u9(3) Yo
ARl alis] 28d] Asoll 2834 Us| AHis—9 YA 31.
2,3U,000/—(25 3R A div UilBRA ¥R YI)
sRUIElD dndR dils Ysudl gsH sAUAHI A B, ¥
AR 21 AR Ysadidi sYR 50 dl ARNURA As
HIdofl deiRIoll 211€] Seofl 241 cildIgdIof] 2691.

seofl Aol gsHoll AHAUR] HIZ sl¥erR] s Ao
[Bdl,1c93dll sadH—-9o (S1d o.2) Yy AR [Aeg

guss die %13 9.
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(v) slwer] sl 2ifedl, acw3dl sdd-353(2)
Ao ARIUIA 241 §SHoll aisE AcUR 0l [Aoll YA Y3
ISl SEH—90 H¥Giall diReofl A18 Al Hisdl 21ud]

Aol A1 diR2ol| AHAYR] &JY] aRal % 2ARI]al 241 gSHo|

aisd Yl uisdl.

A AU §SH 1% A% AUHEIUIE YSIA diflv aecH] AWUd, 20Ual1 A% Yied] AHEIAAH]

gidl, e10d] «182 sl.

(.211.2118)
9931 Asaid s A2 udleol
A2,
aaNMNAcid gogNoe As2dll 1€
ol.39,AHHEIMIE.



