ORDERS ON I.A.NO.III

The defendants have filed this application
under Order VI Rule 17 r/w. Sec.151 of C.P.C. dated
19-11-2019, seeking insert proposed amendment to
the written statement by deleting the earlier portion
as stated therein and insert newly as below:-
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2. In support of above said proposed amendment
of written statement, it is stated in the annexed
affidavit that when preparing written statement, the
defendants given information very concise and now
the defendants realized that mistake and given
elaborate information to that extent. This proposed
amendment of written statement is very much
necessary, otherwise the defendants will be put to

great hardship and inconvenience.

3. On the other hand, the plaintiff has filed
objections to this application wherein it is contended
that the defendants have not come up with clean
hands and whatever the contents mentioned in the
above said application is not at all maintainable
either in law or on facts, apart from that it is
specifically contended that in the annexed affidavit
the defendants very clearly mentioned that Para
No.11 may be delete and substitute the proposed
amendment in the written statement that kind of

exercise is not permissible in the eye of law, on the



other hand, in the affidavit it is stated that while
preparation of written statement they could not
secure certified copies of documents in respect to
suit schedule property, but very same documents
which produced in this case are very clearly
discloses that those documents obtained prior to the
institution of this suit under which it is clearly
makes out that the defendants have come up with
ulterior motive intending to include the proposed
amendment in the written statement. Moreover, the
suit itself is filed for the relief of mere permanent
injunction and therefore any sought of amendment
to the written statement is not required at all due to
burden of proof casting upon the plaintiff, hence the
plaintiff prays to reject this application.

4. Heard both side arguments, perused the

documents available on record.

5. The points that would arise for my

consideration is as follows:-

1.Whether the application filed by the
defendants under Order VI rule 17 r/w.
Sec. 151 of C.P.C. is hereby deserves to
be allowed ?

2. What order ?

6. My answers to the above points is as below:

Point No.1 : In the Negative.
Point No.2 : As per final order,

for the following:



: REASONS :

7. Point No.1l:- It is the specific case of the
defendants that the plaintiff has filed this suit

against the defendants for the relief of mere
permanent injunction and such other consequential
reliefs in respect to suit schedule property. As such
being so, while institution of this suit and prior to
that, the defendants unable to explain the reasons as
stated supra in order to insert the same in the
written statement for effective adjudication, now the
proposed amendment sought in the above said
application is very much necessary to determine the
real controversy arisen between the parties in
respect to suit schedule property.

8. As such it is relevant to mention here that
when we going through the facts and circumstances
of the above said application and averments made in
the plaint as well as the written statement, the
defendants have filed written statement even though
explaining in detail with regard to suit schedule
property. On meticulous perusal of entire proposed
amendment mentioned in the above said application
no doubt the suit schedule property was purchased
by the plaintiff’s father by name K.V.Damodharan
from his vendor for valuable sale consideration. As
such at this stage it is noteworthy to mention here

that after the death of plaintiff’s father that property



succeeded by both parties as per charges created by
the deceased father, now the question arosen in the
given case is that only for the 14 feet of vacant
property, that property even not partitioned among
the plaintiff and defendants yet, at this stage even for
the sake of arguments when we consider this aspect
both parties are cannot get any right over the said
property until and unless declare the rights and
interest over the same from the competent court of

law or any other authority.

9. Where any proposed amendment sought from
the both parties either in the written statement or in
the plaint that extent should be happened by means
of only curable and not curable defects, by over sight
or due diligence, in the given case the proposed
amendment of written statement sought by means of
ignorance while preparing written statement. Of
course there is no doubt the proposed amendment is
necessary based on relief sought in the plaint, on
going through the entire proposed amendment of
written statement the defendants have elaborately
explained towards execution of sale that too between
the plaintiff’s father and his vendor. Here the relief is
only permanent injunction not for any declaration or
any other reliefs, moreover, this court has learnt
from the counsel for the plaintiff that the plaintiff
and defendants had been filed several litigations in

respect to suit schedule property as well as the other



properties before the competent courts those left to
their father. In the instant case admittedly and
basically burden of proof which always casting upon
the plaintiff only not on defendants, by holding this
point only this court come to the conclusion that so
far as ownership is concerned not been decided yet
and therefore, after considering the above said fact
the proposed amendment of written statement
come into play, as such this court of the considered
opinion that the defendants have failed to made out
prima facie reasons as well as suitable reasons for
having to allow the above said application to decide
real controversy arisen between the parties in this

suit. Hence, I answered point No.1 in the negative.

10. Point No.2:- In view of the findings on point
No.1, I proceed to pass the following:-
ORDER
Application filed by the defendants
under Order VI Rule 17 R/W. Section 151
of C.P.C. dated 19-11-2019 is hereby
rejected.
Call for to hear on [.LA.No.I by 03-10-
2020.

Civil Judge and JMFC.,
Mundgod.
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