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Case called out.
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> In SHIVARAMA BHAT & Another V/s
MAHABALA BHATT MULIYA & Others,
wherein Hon’ble High Court of Mysore held
that, the Court has power to make an ex-
parte order issuing a commission. If upon
making an ex-parte appointment of the
commissioner, the Court directs the
commissioner to issue notice to the parties
interested before executing the commission,
there is no disobedience of or departure from
R.18 of Or.26 CPC.

» In Chintapatla Arvind Babu and another
V/s Smt. K. Balakistamma alias Bhargavi
and another, reported in AIR 1992 Andhra
Pradesh 300 wherein Supreme Court of India
held that,

(A ) Order 26, Rule 9- “Case which has been
decided” _ Petition praying for appointment of
Commissioner for localising site in dispute
with reference to documents of title — Order of
dismissal of petition is case decided and is
revisable.
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AIR 1979 Punj and Har 76, Dissented
from.

When a party complains that the opposite
party was attempting to disturb the features
and applies for appointment of a
Commissioner under 0.26, R. 9, C.P.C.
refusal to allow such petition prevents the
party from having clinching evidence in
proving the said fact. There may be cases
where the matter in dispute can be resolved
by appointment of a Commissioner for
localising the site in dispute with reference to
the title deeds and the boundary dispute in
regard to the vacant site is one such case. If
the Court declines to appoint a
Commissioner, it may result in the
perpetration of gross injustice if the relief is
denied to the aggrieved litigant where it is
most needed.

The report of the Commissioner appointed

under 0.26, R.9 is evidence and it is
generally more credible evidence. The
expression ‘local investigation’ used in 0O.26,
R. 9 is wide enough to include ‘localisation
with reference to the documents of title’. So,
the impugned order whereby the lower Court
declined to appoint Commissioner for
localising the site in dispute with reference to
the documents of title is revisable.
»  Sree Sreepadaraja Mutt V/s Pyra
Ramaiah, by L.Rs’, reported in 1999 (2)
KCCR 1216, wherein Hon’ble High Court of
Karnataka held that,

Held : For the evidence which could be
produced in the Court, no doubt ordinarily
commission is not issued for collection of
evidence. But, report of the spot situation
has to be produced before the Court if the
dispute relates to marking of the boundary or
nature of the property, the evidence which
could be produced is only through the
commission which it may give and find out
about the situation of the property and facts
existing on the spot so as to help the Court to
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arrive at a conclusion about the nature of the
property along with other evidence produced
by the parties...... The plaintiff is also at
liberty to cross-examine the Commissioner
who may go on spot inspection. No doubt
inspection has to be done in presence of the
parties. Parties may also file objections to
the Commissioner’s report.

asnenele mg meso:booodo@ docgoéd 923¢
B0af 1 T e 23IP 8 DD @O
Do30IT  DIDSNRYPH D IR BIDI
208cD :nzz;,sioso’ e Foak 10 e escde3
mzso@wgos SRGe0  eudod  BZFNOTTHO
e3DOI)BO @5%63 QR DOV @2;’)@01)% 2030
F30003001F BooF Bctds® Hone Bowe IBOVE
Taze0 3e5edrt es3t3ed S0aRGy WoOITH,

80 mg maoineodo@ ﬁocgosd 0923¢
02k 3 T Hoedd 2337 8dZewecdd B0
30 Dax30ddR DDSRYIL B0 FIPe JZIF)
S08eIRUo0B). [P0 W FYNYOR TFOL
PN W00 zori igdogo SIBOSZ,
F3250003001% odvey)cse d/aeéBSQJ ACBTC :)Jagi
Qplebipllesbiales) %W 903050030
DoDFeodN BT [RB Wome  ZYY
TY&RUICEORY FeEPO0R0VTIT. BT, & H03TY
ngo:%d W  %0a) 3 T Hed  sde3
53365’0@(5%03 ST O Dlamp) :uagi
©90dpe0dB0E W &DOD ve0deR0dTO
QdadeeNoden ®SeRoT 3B wome F¥E  TYEHIOSI
SREen evzdodd 5gmdd§o 3RO @sgﬁs W



OS No.61/2025.

D0V YFY0F, mg 03035000305 WTVIT,
5003 & F00BN03 esBeBROZER.

e gde 3
F320D000R DB>F FectdT® TN o
ABODE | TR Te3edn ABes 830N3.
S000DT 250 Dweos 02.05.2025.

Réo 9B,
SHoE e mbp.m@cwo S
23.305.055. 2., mngbwai), a‘ifamgd.



