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IN THE COURT OF THE ADDL. CIVIL JUDGE, ANKOLA

PRESENT

Smt. Arpitha B Bellad.
B.Com., LL.B.,
Addl,. Civil Judge and J.M.F.C.,
Ankola.

ORIGINAL SUIT NO.95/2022
Dated this the 26™ day of June, 2024

Plaintiff:- 1. Smt. Prema Honnappa Nayak,
Aged about 63 years,
O/c: Household,
R/o:Hoskeri, Tq. Ankola

2. Smt.Shobha Pramod Nayak,
Aged about 54 years,

O/c: Household,

R/o:Adluru, Tq. Ankola

3. Smt. Rajamma Umesh Nayak,
Aged about 51 years,

O/c: Teacher,

R/o:Shedgeri, Tq. Ankola

[By Sri. R.N.H., Advocate]

V/s
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Defendant:- 1. Sri. Devanna Subraya Nayak,
Aged about 59 years,
O/c: Agriculturist
R/o:Belikeri, Tq. Ankola

2. Sri. Narayan (@ Ramachandra
Nayak,

Aged about 60 years,

O/c: Agriculturist

R/o:Belikeri, Tq. Ankola

[G.T.N. for Defendant No. 1]
[N.B.K. for Defendant No. 2]

i. |Provision under which the

application is filed O-VI'- Rule 17 R/w
Section 151 of CPC

ii. |Relief sought for
Amendment of

plaint
iii. |The date on which the application
is filed 21/03/2024
iv. [Number of the application IA No.II

v. |The date on which the objections 04-04-2024
are filed by Defendants

vi. |The date on which the orders were 26-06-2024
passed on the said application

ORDERS ON I1.A.No.II

The Plaintiff has filed an IA No. II accompanied with an
affidavit under Order VI Rule 17 at the stage of framing of
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issues, praying to permit the Plaintiff to amend the suit plaint as

stated in the said application.

The proposed amendment is as follows:

To delete the word “ defendant No.4 ” and in its
place to substitute the word “ defendant No.1” in last
line at para No.4 of the plaint. in all the places at Para
No.1 to 5 of the plaint.

“To add the following after para No.7 and in
prayer column -

“200D0D BB OT 3,3, XS, TRCO 3o,
POODNT Q3B DV0T 12/06/1948 TOT 2P A 333
DV00T 30-03-2024 TOW) 3T, WRTNLDs NOONT
BPIVOTW BERY BF) WODES3CD NPT DRONRCEIONI,
BB Doded, ADODE® J0.1 NI, 2 NI, WA,
ADODNE® [0.5 2DeHENTI SO. 2572 ToNTIR.
0003, BINTD $0.13€). 1950 T FRSER), 18 TRE
@5A)Y, 30 R)E €3IV 2I0eIONT),. ALY 300N,
200 T3R 0.1 T3 83 00DNOTWOR TN/ 30T N
WFAITROTW DO, YBIFB. Fdewd §O. 1333
0003, 50.136). YR 900D TR, WFATPOTD
o030  ADOHEe® S0.1 T WDe&3  AIEA0N
35300033, VIR TRORBY  WORNTVTTC. AL 20083
ReDEAON 235230080 F)3e30D 3081 Te3OR TR, ST,
C0.5000/- 03S,e)B3RE. 9WT03 ALY 2900 3,
B30l S0.1 T3B) X3 X3 B ACBI),  00TE
ORI, TS DIT, 5008 6 E0;0TT DO
3RTROTWY BREMISE. B3 00083 DO T3S
Cu@.3000/- ACTEI3Be3 207, B3 20RO 30ded BTI33I.
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B3l 0.1 TRB  Lo50FT DR DB, 300D
FPPHTOOE  FIRD,,  TN. 18,000/- [3DIT,
N3, Te)TIZ B, R R0N) T 2300 0l 3DIY,
532000 S0.1 OIN]®) AN T 08,3
23903 NRPHTWOOT ALY 90 ACOER &8 20003
BB,TVCOTI) DEIEONREN 23T YTIZTI.

DYFE D FOOOTE), 300D DO 0TI T,
DA N3, B3, OO Toed TRNDITW DIDOT
23ed 53,5 BOTB/OTN TR BT YB3 .

2. It is stated in an accompanying affidavit sworn in by the
plaintiff No.1 that they had provided the details of the proposed
amendment at the time of filing of the plaint but recently came to
know regarding the non inclusion of the said facts. The proposed
amendment is necessary for propoer adjudictaion of the case.

Hence, prays to allow the said application.

3. Per contra, objections came to be filed on behalf of the
defendants by refuting the said application as not maintainable
either in law or in facts by contending that the plaintiffs have not
produced any documents in support of the proposed amendment
in the plaint and it is an imaginary thing. If the said application is
allowed, the entire nature of the case will be changed and the
proposed amendment is not necessary to decide the case. On all

these grounds, prays to dismiss the said application with costs.
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4. Heard on both the sides and on perusal of the materials on
record, the following points that arise for my consideration are:

1) Whether the Plaintiffs are entitled to
amend the Suit Plaint as sought for under IA

NoIl ?

2 ) What order?

5. My findings on the above points are as under:

Point No.1 : In the Affirmative;
Point No.2 : As per final order for

the following :

REASONS

6. Point No.1:- Inorder to have a complete study of the provision

of Law, the same is reiterated as under for the sake of

convenience:
Order VI Rule 17 of CPC:

(“17. Amendment of pleadings.- The Court

may at any stage of the proceedings allow either
party to alter or amend his pleadings in such
manner and on such terms as may be just, and

all such amendments shall be made as may be
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necessary for the purpose of determining the
real questions in controversy between the
parties:

Provided that no application for amendment
shall be allowed after the trial has commenced,
unless the Court comes to the conclusion that in
spite of due diligence, the party could not have
raised the matter before the commencement of

trial”.)

It is well settled law that ground of application for

amendment be subject to certain conditions namely:

1) When the nature of it must not change by permitting
amendment;
ii) When amendment would not result in introducing

new cause of action and intending to prejudice other
party;

iiij When allowing amendment application, does not
defeats law of limitation.

Now we have to consider whether the present application

for amendment of the plaint meets these requirements.

7. The instant suit has been filed by the plaintiffs seeking the
relief of partition claiming 1/4th share in the suit schedule
properties. The first amendment which the plaintiffs are sought to
amend is to delete the word defendant No.4 and to substitute the

word defendant No.1 in its place at para No.4 of the plaint. On
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going through the plaint, there are only two defendants but it has
been mentioned as defendant No.4 in the plaint which requires to
be amended by substituting it for defendant No.1 as sought for by
the plaintiffs. The said proposed amendment clearly appears to be
a typo graphical mistake which can be amended at any stage of
the suit and the same does not affect the interest of the

defendants in any manner.

8. So far as the second proposed amendment is concerned, the
plaintiffs intend to incorporate some facts in respect of the suit
property regarding acquisition of the same as well as joint well
which is in joint possession of the plaintiffs and defendants

according to plaintiffs. They are claiming rights in the said well.

9. Admittedly, the present suit is filed for the relief of partition.
In a suit for partition and seperate possession, all the joint
properties must be brought on record so as to determine the
rights of the parties in the joint properties. The objection raised
by the defendants is that plaintiffs have not produced any
supportive document in regard of proposed amendment. But the
said contention is a matter of a trial which shall be adjudicated
during trial and not at the stage of deciding the application for
amendment. The plaintiffs intend to incorporate some additional
facts only which can be allowed at any stage of the suit and the

same would not amount to change of nature of the suit.
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10. It has been held in a recent decision of the Hon’ble
Supreme Court of India reported in 2012 SAR (CIVIL) 342
(Rameshkumar Agarwal V/s Rajmala Exports P.Ltd &
Others), which reads thus:

“ It is clear that while deciding the
application for amendment ordinarily the
Court must not refuse bona fide, legitimate,
honest and necessary amendments and
should never permit mala fide and dishonest
amendments. The purpose and object of
Order VI Rule 17 of the Code is to allow either
party to alter or amend his pleadings in such
manner and on such terms as may be just.
Amendment cannot be claimed as a matter of
right and under all circumstances, but the
Courts while deciding such prayers should
not adopt a hyper-technical approach.
Liberal approach should be the general rule
particularly, in cases where the other side
can be compensated with costs. Normally,
amendments are allowed in the pleadings to
avoid multiplicity of litigations.”

11. In the wake of principles emerging from the above
decision, I am of the considered opinion that by virtue of the
proposed amendment, the proposed amendment neither
changes the original controversy between the parties, nor it
changes the complexity of the case, nor it will change or
introduce a new cause of action or case. So also it will not cause
any prejudice to the defendants. It is also the cardinal principle
of law that, it is not at this stage to go into the correctness or
falsity of the case as well as the court cannot record any

findings on the merits or demerits of the proposed amendment.
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12. It is also a considerable point that the present stage is for
plaintiff evidence and he has not stepped into the witness box
yet, as such even if the amendment application is allowed the
defendants are having an opportunity to file their additional
written statement to the amended portion of the suit plaint and
they will be having an opportunity to cross examine the
Plaintiff, during the course of the trial, on such amended
portion of the suit Plaint. If the amendment application is
rejected, it is having far reaching consequences, shutting the
doors to the Plaintiff, leading to violation of principles of natural
justice. It is necessary to allow the proposed amendment, in
order to avoid the multiplicity of the proceedings. Considering
all these aspects of the matter, I am of the opinion that, the
Plaintiffs have made out a case to allow the application for
amendment. Accordingly, point No.l1 is answered in the

Affirmative.

13. Point No.2: For the forgoing reasons, this Court proceeds to
pass the following:

ORDER

I.A.No.Il filed by the Plaintiffs
under Order-VI Rule-17 r/w Sec.
151 of the CPC., is hereby allowed.
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In the consequences the
Plaintiffs are hereby permitted to
carry out the amendment to the
Plaint and file amended Suit

Plaint.

(Prepared and typed by myself, then corrected by me and printed through

stenographer, then pronounced in the openﬁour,éceﬁ yﬂslia Itlléengh A(}a of of June- 2024)

B Bella
Location: Addl. Civil
Judge And JMFC, Ankola.
(Arpitha B Bellad)
Addl. Civil Judge, Ankola.
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(Order Pronounced by in the open court

vide separate order)

ORDER
I.A.No.Il filed by the Plaintiffs under
Order-VI Rule-17 r/w Sec. 151 of the CPC.,

is hereby allowed.

In the consequences the Plaintiffs are
hereby permitted to carry out the
amendment to the Plaint and file amended

Suit Plaint.

Addl. Civil Judge, Ankola.
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