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SRUME el & Y H Ioot@ 1y © b a8 Sad "e &1 agasl

e & R wadt / ST o IWgasTor & |1l S owdm or | Ui

ST ¥ SIS A1l BT SRATBR BT S BT I 8T 3 |
In Ashok Kumar Chaudhary vs. State of Bihar,
2008 (61) ACC 972 (SC) and in Hukam Singh vs.
State of Rajasthan 2000 (41) ACC 662 (SC) it was
held that "If a witness examined in the court is
otherwise found reliable and trustworthy, the fact
sought to be proved by that witness need not be
further proved through other witnesses though
there may be other witnesses available who could
have been examined but were not examined. Non-
examination of material witness is not a
mathematical formula for discarding the weight of
the testimony available on record however,
natural, trustworthy and convincing it may be. It is
settled law that non-examination of eye witness
cannot be pressed into service like a ritualistic
formula for discarding the prosecution case with a
stroke of pen. In a catena of decisions, the Hon'ble
Apex Court has clearly laid down that the court is
concerned with the quality and not with the
quantity of evidence necessary for proving or
disproving the fact. It is not the number, but the
quality that is material. The time honoured
principle is that evidence have to be weighed and
not to be counted.

fafer awen —
Appa Bhai versus State of Gujarat, 1983 (25)
ACC 168 SC, it has been held that, “Experience
reminds us that civilized people are generally
insensitive when a crime is committed even in
their presence. They keep themselves away from
the court unless it is inevitable. They think that
crime like civil dispute is between two individuals
and parties. They should not involve themselves.
This kind of general apathy in general public is
indeed unfortunate but it is there, everywhere,
whether in village life, town or cities. One cannot
ignore this handicap with which the investigating
agency has to discharge its duties. So, therefore,
instead of doubting the prosecution case for want
of independent witness, the court must consider
the broad spectrum of the prosecution version and
then search the nugget of truth with due regard to
probability, if any suggested by the accused.”
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Every variation or immaterial contradiction cannot
provide advantage to the accused. In the facts and
circumstances of the present case a variation of 45
minutes or an hour in giving the time of incident will not
be considered fatal. It is a settled principle of law that
while appreciating the evidence the court must examine
the evidence in its entirety upon reading the statement of
a witness as a whole and if the court finds the statement
to be truthful and worthy of credence then every variation
or discrepancy particularly which is immaterial and does
not affect the root of the case of the prosecution would be
of no consequence.
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" Any irregularity or deficiency in
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when it is otherwise proved. The only
requirement is used of extra caution in
evaluation of evidence. A defective
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investigation cannot be fatal to prosecution
where ocular testimony is found credible
and cogent."

HTHT STEad gy T gfavifed f[@edvavT

§19 T GIRT Uo81o¥Ho 2003 CRL. L. J. 2548 Tq

TI FAIY I Hoarad! 9 = (2021) AIR (SC)

1605 o774 #ITHIT =17 §IRT IR 1337 T

g & geo AV, srafiaal va f@daar 4 Fic @l

ToIY 31Tl BN &l T8y
41. T SWh 9 dora fafy gl 9 I8 gw 8 oar § b
faderere Feal & IR H Uy |l fIRga Selladl Bl R WIhR
= forar S A A 37 Wl @& R R AMTIH B IITIDH AR
far S Aear wife vEr 89 9 9ol g fddee & g1 @l
$H3Ydell HAH PR X8 SR | SMURIEe faaRer # fqdemn aRiefor
BT TP 3T A1 BT 7, fbeg W WRIeor &l fddad & garel =8l fobar
S HHAT | G fAdgmr W PR ofdy AT HWas b WX H Bl ol W Y
QU e BT F[AARIY G GRS H eI AT ST Maead 3
AT MRS faRer fIgge & R d& R &R | S|
TS & Ad H SMURIES = Bl [ddad &l Tl &1 HIgHTeT
TR 9 QAT ST WapdT | I, F@d uel fadamreAs FfeAl &1 o U
BT JMABRI 2T 2 |

o gfauifed fafer @ gfterd qarg e & fage sffdgadn &
SWIh dd fAfde g ¥ Iadq U S &, Saie [AgH d8dd
1T eAdIT 1figadr (BIoTar)) & daf # faffie g grar Sar € |
42. 9919 U&7 & g Sf¥EanIol §RT QR 989 dolydd I8 db
g e T & g | sivgaTer & AW iiidak AW ®
MR TR UHIT H R & R d IR W JAWIRITT B S9RAG
ST =rafad =8 2 |
43. SB1 T& FWIGHT YR BT e &, SHDI YR 9RAT el
| & S aftia @ FEl 8, fbg Wue wU ¥ 9RA el
IR & Sfd S TH U IIWHd @ AR g T fh
&g Ul Wit @ dgd , off el W8 &fdd 5 o 8, o W
T STIRTET T 3TRIY & 3R Sl 4T faqrers a1 gaad a2 & IR |
BT AT AT BRA B, S AN Sl U ST B, I8 B A
HH Ig BT Al 6 I TR fham 2|
44. I8 JooreA B 1 wred [ & ofavia |-diefa a1 w9 # e
T~ TS AR, TR aTfdwR e,

JEf I8 Seord fHar Ser 1 fafy Fa g 6 geva uawor H
S| —2 WIdhd 3fell (A3 UdevT Ho—834 /2013) §RT 3MU+ I H
HET T & fF “HRa H GE TR | 2013 DI 910 § | HUG 11:00 Iof
e H o TR WR FeMM T BARUTA & A1 d0T T3 AT IH T
JAAGFITOT Il HIgHIE, WgaM, fota, o< ugd | a9 dig™e o
g3l IA™ [HA1 3R U8 Pel [ 89 Al R _d8d Sl ekl 83 © |
39 g & YeE X2 & AR YT I U] el 96 I3 g | &9 Y

IR T AR/ @RT =TATerd
1Y hel H&T— 01, gol-agex |



S. C. No 452/2015 (State vs. KULDEEP) Page No. 25
C.N.R. NO - UPBU01-004660-2015

A 88 ® fb Udb BRa¥l 2013 @I 8H UMY drol HgHe, A<y
! / UITSA_o _Jid_ugar 3R gas $l ool /Uiisar e & fou
AN off H S Ul MRl H dar RGRYR 1 1 iR Ry H
dol_HlgH e & A1 IR fdoles, $eldld, &%, =iy 3R
e Ml e o | H i e & fofw areR TR dr gdar / difsar_a
AT S el AMNYFOT A IACDR AT | ST HddhT / Gifedl_dalchR
A I B R O S Bl A1 ol Hs! Bls al et ol § 394 99 g
g ¥ Pl a1l a9l Higse J Bl ddl gfe doHsd [Qdl ds,
IR _dIoTHed M & 981 STl & SiTd H ol SIThR._ el ARG
HAadT / UIfSAT_B! BT PRl | BT SHIY PR &1 Hifh JddbT / Gifesar
< 39+ A 919 BT gA™ g Yol DI ga dl gHd] 41 ol |_SAfy g8
B! AR e |

45. Bl T MRGCR WG ® Fed dI Alfldhdl bl U &, 39
e # YR ey e & Ifdia A Wald IRl g
foffg faly sgavenr &1 e@died fhar ST <lRd § s<ax Ug
THEA B |

—gare g §77 YT SiT% NG USITE.3IR. 2009 .l 378
& AWl H A Hared R H BEl § b ey wWedigpld
B UH 3UET I & b T ANdIpld dYd HHY SAgad vaaF ldd
o WVl 39ET IF & Id wWedlpld BT Alegd qod 9 ldd bl
wedTg UY [THY BYar 8 foree gid avdigia @ T off Sl S 3wt
TarEt @7 @ ford 9er grar 8/

—qvT Y8 §917 ¥CT SiT% Yoid (1977) 4 TH.HLHL. 459 & AT
H AR Hdied AT A I8 $al © (9 [Qf g8 s9er 98l avd) (&
gRIE Reld 4 e @ g8} @l il Wvdigid @l 9y g1
Fifed | 39 e H ARG g & WRua gRT |rfed @ =iy oft S
fb U W= Targ 9T AUBN 2, 9 el | by R—ARg W
Bl oT, P AT 9id T8l off, @ R R WY O B S9dl
TART TR ADIF Fal HRAT aIfed o, odfd IS9P gRT gary Tt
AR BT g9 a1d W FUYo el of fh geARYd R Fel g3l
SR AT o |

—TIRTgYT 78 991 ¥ 3% VAL (1985) 4 TAHLHL 26, &
3ire g §99 THB.9H (1985) 1 TEHLHL 505 & AW H AL
STIaq g | Ig A BEl © & [ Iy &l 98 HITDY. T8]
AT Al [ Ieqd P giey bl T G¥dipid Vb HHGR e
gl &/ Ul Sl @1 aorH, uRRfEl @ gefd, &1 &1 991y
AT Tarel &I e wR R e |

—QIRBN W@ §99 ¥CT SiTh Al TS9N, 1998 T,
H 107 © A H HEAE TG 7 el fh UH g@T 9r anl @
A H S A Tfd @ UG SMEDRI & HHA 3+ H Bl
ShAT] fhaT AT | A9 STadd < 3 59 96T Dl aRaR bl
AT €1, FAife w8 o uRRufal 9 s gie &1 & o, o %
IHD] AT b JJAR &3 DI aRMHG BIAT AT AT T8l & I
3R IREIT & 918 SADBI ATIdT BT |

—¥T oF UYL §9H onvedd (1997) 1 vaEEH 272 @
AMel § KT 9 I8 ¥ad & ARYd JHT 8 [ =Iarerd | d1E) al
T AEIGa T U8y 8RN, Od 98 Wfed B IE S D (ol
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AR Wied off 1 T8, AT 7 39 91 R @™ SR a3 8
5 SR < N gHS A1 HHAT § EIGA SR 8 SR |
46. 39 YPR AFHIG Hared IrTerd Hofia fafer ogaven & sradied |
I8 W Bl © b Jul ifear dw@iga o 9eg @Y § ue
PHAGIR A& & ®©U § a@l Sl g, fbg Il sy dwdiafd 5«
UAEE TR WG R AIRIS el U B SR B
AR Bl f[Ieaa=ia |ed & Sl § AT STRATT |

—State of Uttar Pradesh Vs. M.K. Anthony (1985) 1

SCC 505, it has been held that :

“an extra-judicial confession was made by the
accused to his friend. The court found that the
statement was made by the accused was
unambiguous and unmistakably conveyed that the
accused was perpetrator of the crime. Testimony of
friend was true, reliable and trustworthy. Confession
of accused on such extra-judicial confession was
proper and no corroboration was necessary which
importance should not be given to minor
discrepancies and technical error. Generally, extra-
judicial confession is made before an unbiased
person, not the enemy of the accused and that person
has not such motive to speak false statement. It
should be voluntarily unambiguous and clear. No fact
has been concealed with regard to the incident.”

-Satish and others vs. State of Haryana (2018) 2
SCC Cr. 652, it has been held that :

“Extra-judicial confession is a week piece of
evidence, normally by itself, it can be corroborative
only. It should be proved like other evidence. It is not
necessary that witness should speak the same about
as told by the accused.”

-State of Himachal Pradesh vs. Raj Kumar (2018)
SCC Cr. 452, it has been held that :

“circumstantial evidence of prosecution establishing
circumstances by cogent and convincing evidence.
Circumstances cumulatively taken, form
accompanied, general pointing out that murder was
committed by accused and none else, burden under
Section 106 Evidence Act not discharged by the
accused. Accused should explain incriminating
circumstances against him.”

-Ishwari Lal vs. State of Chattisgarh 2020 (1) SCC
Cr. 13, it has been held that :
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“extra-judicial confession is a weak piece of
evidence but at the same time, if the same is
corroborated by other evidence on record such
confession can be taken into consideration to prove
the guilt of the accused.”

-Sahoo vs. State of U.P,, 1966 AIR 40, 1965 SCR (3)
86, it has been held that :

“an extra-judicial confession may be an expression
of conflict of emotion, a conscious effort to stifle the
pricked conscience; an argument to find excuse or
justification for his act; or a penitent or remorseful
act of exaggeration of his part in the crime.” Before
evidence in this behalf is accepted, it must be
established by cogent evidence what were the exact
words used by the accused. The Court proceeded to
state that even if so much was established, prudence
and justice demand that such evidence cannot be
made the sole ground of conviction. It may be used
only as a corroborative piece of evidence. The High
Court did not interfere with the conviction observing
that the evidence of extrajudicial confession is
corroborated by circumstantial evidence.

-Sunita and Others v. State of U.P. (CRIMINAL
APPEAL No. 5712 of 2008; 04.04.2022 ) & ATl H
AR Sed - 4 I8 WK WY 9 dEl © (d
TfGeR G e (@ HHIeR aed gdr ©
frg AT ~RGTR A@IG & Fed d uadell W
Afferdd iR HYx &= drell g ' Al =i
Aipld @ MR W aNReg fhar oEr g
BT |
47. SEl dd Uosejp1 fordTed el 9 UlSel—2 (WF  RIEl

H0—834 /2013) & HHET AWIRNTIT gRT b T bR FTpid
& FAEI D HeH H YAl W SUAL = AR Aiedl BT U ©,
S HaH H-

47.1. fAdg®d & I BT Ioolg HIAT URIRT H B Ud qHHIHA T
o faoae 7 e = wRle § g wU ¥ oA fhar g & RE
faoamr s genm & ga@r /difsar @ afigaa el Wigwe, gt
I IS, F<IU SRR, BN, o< gd dgam F gaa! /Gifedr & |
T PR IFD! AT B IHDI G AT AT UG JANTS & H
STl e o |

472 31 PH H NoSl08 IHERT IGd gRI TS & AH BT
fpar T 6 Al R JdBT AT I YT AIDI AR Bles TR D
a9 el Arell | frd sraver H sy o |

473 U JfaRed Rfecae el disseor Slo 7T |AR
SIRIT gIRT 9 T8 &l JHfte fHar a1 b gaw & Jg BT BROT
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RR ¥ el o 9§ I Yo © g8+ 9 i I BIFT o7 | Jadl o
Q] BRR M goil 4 g1 © |
474. 3 B8 H  fAfbcas Al GSc—6 Sl WHIe HAR ERT I8

den sifdhd wRMET AT 2 ISR SHIRR TS BT R A
T 3R Spermatozoa (&) feErll us o, Yabro] AisE o |
475 U1 ¥ | I8 IF W ool fHar ST ST Aew@yer g1
ool forared el 9 WSel—2 Wihd el (WF  wE
H0—834 /2013) ERT SHd FHeT [T AMYRITOT F ITURTET Bl FRTeplcl
fhd S &1 BF fbar € 98 quia: Ao daEe & AHRY ©
e gear 'fed 84 &1 39, g gfed 8 & sigell U4
JNAGFITOT §RT Tl FHING I S &I BRIl H BT JdR &1
Py fREMY T8 7 9 RNeel g dise—02 ReME
3l §RT U8 HAT B 8Y DI AT € b I WA AR §IRT
HAdT UIRSAT BT of S §Y oxdT o7 |
48. 39 UBHR UAT & SURIGT IV I8 W & &l & b g #
Te e U T8l 7 fbg Iiidar A g B Y% SR ard
RIS A1ed Suael § IR IfE SMi T §aX &l A< dX I8 8l
ar U e @) fdeedHgar W9 € gERed g Sl § | el @
gRReIfST |1ed &1 ued @
9 Ha¥ H AMFI wated e &) A SR &R | WRAN™
|ed SfAFIH P gRI—106 BT Jool@  [HAT GET FRIRd H
T vd urifie 2

~gzal g §79 Yomg wrog (2001) (4) TEHH 375 Uv IE eIRT

f&ar =T & far

Section 106 of the Indian Evidence Act, 1872

(Hereinafter referred to as Evidence Act) State that

"When any fact is Specially within the knowledge of

any person, the burden of proving that fact is upon

him. Section 106 of the evidence act deals with the

shifting onus of proving a particular fact by the

accused or when that particular fact is especially

within his prima facie case against the accused. This

section is an exception to section 101 of the evidence

act and its applicability does not extend to taking off

the legal burden from the shoulder of the

prosecution. Hence, the burden which is being talked

about in this section is the evidential burden of

which the onus of proving can be shifted to the

accused.  Section 106 applies only to the parties to

a suit or proceeding. It is designed to meet the

certain exceptional cases in which it would be

impossible or very difficult for the prosecution to

establish facts which are especially in the knowledge

of the accused. The Principle stated in the section is

an application of the principle of res ipsa loquitur ie,

the things speaks for itself.
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As has been held in the case of Sucha singh
Vs State of Punjab(2001)4SCC 375.

Section 106 is not intended to relieve the
prosecution of its burden to prove the guilt of the
accused beyond reasonable doubt; but the section
would apply to cases where the prosecution has
succeeded in proving facts from which the
reasonable inference can be drawn regarding the
existence of certain other facts unless the accused by
the virtue of a special Knowledge regarding such
facts offered an explanation which might drive the
court to draw a different inference.

In the case of state of Karnataka Vs Khaja
Hussain (1982) 3 SCC 456: It was held on the
prosecution makes out a prima facie case against the
accused by showing his connection with the crime,
the burden is shifted on accused to account his
presence. The conclusion drawn by the aforesaid
judgment is that the presumption under section 106
is a rebuttable presumption of fact, that is when the
prosecution has succeeded in proving the facts from
which the reasonable inference can be drawn
regarding the existence of certain other facts the
accused can rebut the by the virtue of special
knowledge regarding such facts. Therefore the
presumption u/s 106 of the evidence cannot be
rebutted discharged by the accused prior to the
burden discharged by the prosecution.

JE IR AFAIG Fared Ry gRT ol Al sresen &1 Seerg
far ST =afed | Sea] ud IHH T,
In case of Sharad Birdhichand Sarda Vs. State of
Maharashtra laid down in para 152: may be reproduced
herein:

A close analysis of this decision would show that
the following conditions must be fulfilled before a case
against an accused can be said to be fully established:

(1) the circumstances from which the conclusion
of guilt is to be drawn should be fully established

It may be noted here that this Court indicated that
the circumstances concerned “must or should” and not
“may be” established. There is not only a grammatical
but a legal distinction between “may be proved” and
“must be or should be proved” as was held by this Court
in Shivaji Sahabrao Bobade v. State of Maharashtra
[(1973) 2 SCC 793 : 1973 SCC (Cri) 1033 :1973 Crl LJ
1783] where the observations were made : [SCC para
19, p. 807 : SCC (Cri) p. 1047] “Certainly, it is a
primary principle that the accused must be and not
merely may be guilty before a court can convict and the
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mental distance between ‘may be’ and ‘must be’ is long
and divides vague conjectures from sure conclusions.”
(2) the facts so established should be consistent only with
the hypothesis of the guilt of the accused, that is to say,
they should not be explainable on any other hypothesis
except that the accused is guilty,

(3) the circumstances should be of a conclusive nature
and tendency,

(4) they should exclude every possible hypothesis except
the one to be proved, and

(5) there must be a chain of evidence so complete as not
to leave any reasonable ground for the conclusion
consistent with the innocence of the accused and must
show that in all human probability the act must have
been done by the accused.”

49. 39 UBR AFMII ITadH TG §RT 4 T SWiad Fdw 4
Arteee uTe fhar T, egER 39 9 b SuYdd [Telvu d U8
W BT & 6 figaer Ol Higwe, dwn, f9oiw, ¥WgeM d
FHad F GSel—2 (FF W H0—834 /2013) & HAA IAD GRI
M IR ¥ g1 BIRA B B ATk AR B 8 AT IR
® FYe faoad & 9 ¥ Bl &, WlSe—7 o =l BIRd [y S
B DRI AT FADT DI Tl ARG FT fHIT ST AT G Sec]—6
S0 UHIG HAR ERT DI & IRR R YHY & YR S DI T o
g oife  Afgaa T gRT Wosslor 9 Wissl—2 (FF uRe
H0—834 /2013) o THET AR & FH H D T UMbk Fwafha
d QU 9 W | SURIGd R ¥ g9aus & IR 9 uai
g & T 8 Wy uawRier § U S8 92 idd aR A8 oM ©
R Saad AWM | & 9l &1 |ogdn, Alfdddl iR
JSHAT Beifdrd a1 g Bl 2T |

50. TR 98 AAYRTTOT & fAgH Sfferaadr gRT I8 db URga fbar
T 7 6 SIS @ IR | U R T |eEiNer & Hed use
e | gAfd T8 2 o e dume Wiy 71 M W
IS B AR F FHel T & AT FAHS quidar J1fd 7 |
JHT qhl D DI H AT IR Iy 3ffHel@l AR AT & Fredi
&1 Aiferhar | g fhar|

51. ISJAR J21 I8 27 IfeatRad fHar S sRivTa uelia =2 81 &
fb AT Soadd S §RT e g ofee] Aisll &7
FIRGS VY YO3ITZ03R0 2003 TH0HI0 854 Td i =TS geer=di
freaaiadr & MR W wferl &1 &= awif # fawifra foear ar 2

ATART—31erd: faea=ia el U fera: sffdgaa-irg il

514 JUic: favaaig @l & MER W <A AMgad bl |G
PR FHAT 8 | Ui IfAvaa=i el & ey & MUR W aviafg T8l
DI S FHdT | S8l T Aed: fdeaag vd 3fer: Afdeaaia el &
g B f[Jadiiadr o1 geH § i SHe ed $ fAzadHig Ul
JAfIegA-TT 32T greh fhd S |ebdl B Al AT AWel® R IUATH
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IR G e & AMAlDh H Flell & Aerd: fJead=-ia |ed | qH9id
UT B) Fhdl B |
52. AT STEdq AT @) SWRIGT fAfY avern vd Rigrdl &
el # dlosee]p1 fordTdd 3fell 9 UlSel—2 Sldhd 3fell (FH URIero
H0—834 /2013) & THET WISV §RT TR TG bl T &
R IMNYFRTT ) T JRY & IRUTHE®Y Ud IR gErd
gRRefCRT &1 Fgfe Ao de & IR ¥ SuRYd 3
AT gRT & T 2, o9 T 2T @ {6 Sad Al # ifiee
AT favaa-iaar ur el @ 9o | e B 9f: Sad dd Bl
T SETqUET UT R BT IAfTBRNT et 2 |
53. JMAIIS @I 3R W URARIT d29 & 39 HRIFTT 9 3+ Rer ud
faegasia aRwTed & a9 | o Ba™d &1 gui a9 faear
T @ S|SB AR W IAfva™ Ry oM @1 +1s gfaaygad ud
ffEayel R SRIG 81 BIaT 8 | A Seadq AR | 1iid
S 7% §919 GoHovY (2016) 3 YHoHloHlo 317 H I e
aaqzer ufaurfed fear & & @9 @wefiror ger & weg 7 W vq
Rerv o7 &V V8 8 af UW Iferar &7 \ed [Qeqee JqenRa faar
AT Fifed | 31 WA bl 3R W uNiferd el goid: favas i
el €| IGIIR 9919 Ul §RT UKD a1 a7 I8 a9 o rfegaTor
& A G ARG @ MER W AW T 59 R fawaw e
SIHT <ITIfed 81 8, <RI $Is 9 Fel Urdl © |
54. 9919 U & [AgT™ ARAIIINTU §RT RTATAT & FHeT Golyddh qatled
@ T P ougd "Wenr uRRefas W R omRa ® fag
aRRfaal @ O @i orge sfwen Affd =8 exit @ 9 daa
JIMAYFTTOT gRT JadT & AT "eAl dikd fhar Sen arfeq &
MG geT Bt 3R A g™ s e Imad 1fSdadr gRT S
dd T fRI wd gU A fhar a1 & gqae ame | uRRerfor
® sigell goia: MG 21 Sad Tbl & BT H UFEel R SUA
AT BT A H YR fhar 13 |
fafS gawer:

— g Jg% T TR a0 2011(431) Hoovwodo TS

1149 HdTed R,

— feRM YHIGR T ART QW WY 2010 (441) HowdogHoho TS

1847 Nde =R,

- TRT VTN M Go¥ SaRH T TS oG 2007 (421)

Howogwodo I8 578 Wil WA oM a6l ¥ R w0 A

AT XA B TE B |

S g% Y R W T B GRRYIT B AT Sy

STRIIT ST &7 QI 9 @ fory famr F ferar wioam) i@

ST R F8 WIed &Y [ o & fF 9w wHT @, w9

g7 T O @ §1F @ET T SVl S 3T & [ [ 3 @fe

@ Fad @ G §F B GHEH § U B FBR [BIT TGPl

oT| Fa® & T SNYFT T B GG I SV YT BT AT A

TR & WY 4 99 G (99T e @ dllcad [T ST geg

Tt grer 7 O T BET O Gl & AT Y UE A & o
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P TR B 6 PRI H § AAGY 1A G & 1 YT
T V9 FaF B STH IR I G GG T SR ST D GPT
5 3 @ it a1 §HY (Vi) Wi o it @ §1 @7 8/ 39
TR A G (3avier) @ @ & forv BIF fAFd a1 3T
TEl & waar & s I8 weFad qaf # gaF @ el o T B
et @ GRIal B §Y Pvd @ [y SHIITT GRT Jegd Bl Tg
TeT GV [V BT el Afe SfRIIorT O e Fegd v H eaef
8 & dfgad @ sfoRTd [ 3= fed @ JINE @I Fdf 81 Bl
a2 o O = A O A . v A2 A R
TRRY &1 Ty et wqa @) saf) ot & v 4 O sfiga
AT D [%g &Y AT axd B GRRefT Sdqer al Rkl 7
Y 0% WY 4 A o HEdl &/ 3 IId SIS I8 dled FW Gl
& [ 7l @ qea U7 gRRea @ gRYeT § JIvE #IRd aXd B
Uq I geTre §Y Heqd] q § 99% ¥ (e I GH B Pl
[t s @feT @ BIF HrIar 781 off dl i~ g% U G &%
W7 BT 9T qHId e )

55. SIFgEd B Jad d UM/ HCARIA W AKMH IR <@ ST

(Last seen together):-

JMRIFT BT JABITIT & HIJ / TSARYA TR ATH IR I S

A T SE® IMMHR R NG ¥ FHERIT AFG ddied <RTad &
feraforRaa feem fder €
State of Goa Vs. Pandurang Mohite, AIR 2009 SC 1066
Ramreddy Rajeshkhanna Reddy Vs. State of A.P., [2006(10)
SCC 172]

“last seen together” & its evidentiary value : Circumstances of
“last seen together” do not by themselves and necessarily lead to the
inference that it was accused who committed the crime. There must be
something more establishing connectivity between the accused and the
crime. The time gap between last seen alive and the recovery of dead
body must be so small that the possibility of any person other than the
accused being the author of the crime becomes impossible.

(i) Rohtas Kumar Vs. State of Haryana, [2013 (82) ACC 401

(SC) (para 25)]

(ii) Prithipal Singh Vs. State of Punjab, [(2012) 1 SCC 10]

"last seen together" shifts the burden of proof of innocence on
accused : The doctrine of "last seen together" shifts the burden of proof
on the accused requiring him to explain how the incident had occurred.
Failure on the part
of the accused to furnish any explanation in this regard would give rise to
a very strong presumption against him.

Ashok Vs. State of Maharashtra, [(2015) 4 SCC 393].

Proof of "last seen together" by prosecution when leads to

conviction of accused ? : Initial burden of proof is on prosecution to

adduce suffieient evidence pointing towards guilt of accused. However, in
case it is established that acused was last seen together with the deceased,
prosecution is exempted to prove exact happening of incident as accused
himself would have special knowledge of incident and thus would have
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burden of proof as per Section 106, Evidence Act. But last seen together
itself is not conclusive proof but along with other circumstances
surrounding the incident like relations between accused and deceased,
enmity between them, previous history of hostility, recovery of weapon
from accused, etc. non explanation of death of deceased, etc.etc. may
lead to a presumption of guilt of accused.

(1)  Niranjan Panja Vs. State of W.B,(2010) 6 SCC 525

2) Vithal Eknath Adlinge Vs. State of Maharashtra, [AIR 2009

SC 2067].

Time gap between last seen & death : The last seen theory
comes into play where the time-gap between the point of time when the
accused and the deceased were seen last alive and when the deceased is
found dead is so small that possibility of any person other than the
accused being the author of the crime becomes impossible. It would be
difficult in some cases to positively establish that the deceased was last
seen with the accused when there is a long gap and possibility of other
persons coming in between exists. In the absence of any other positive
evidence to conclude that the accused and the deceased were last seen
together, it would be hazardous to come to a conclusion of guilt in those
cases.Where prosecution depends upon theory of “last seen together” it is
always necessary that prosecution should establish time of death.
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