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:] Presented on : 03-08-2015
Registered on : 03-08-2015
Decided on  : 30-10-2023
Duration : 8 years, 2 months, 27 days

IN THE COURT OF THE ADDL.. SENIOR CIVIL JUDGE &
JMFC COURT, MADHUGIRI.

Dated this the 30* day of October 2023

PRESENT : Smt. PRAMEELA. M
B.Com., LL.B.,

Addl.Senior Civil Judge
& JMFC, Madhugiri

R.A.NO. 112/2015

Appellant/s:  D. Rangappa S/o Late Doddegowda,
Major, R/o Gutte Village, Dodderi
“Hobli, Madhugiri - Taluk, Tumakuru

District, Dead by LR's

- a) Smt. Lakshmamma W/o Late -
D.Rangappa, Aged about 63
years,

g b) Sri. D.R. Doddegowda Slo
©Late D. Rangappa Aged about
45 years ;

,c) Smt Glrua Wi/o D S: Shlvakumar s e g
D/o Late. D. Rangappa Aged Ll e
St i about 43 years,: .. . et
- 'id) Sri. D.R. Mohan S/o Late
#D. Rangappa Aged about 40
years Phi




All are Rlo Gutte Village, Dodde‘ri_v
Hobli, Madhugiri Taluk, TR L

(Plaintiffs in the Io_we‘r court)

~ (SmUsri. T.D.- Advocate)

Vis

Respondents: 1. Basmanga Aradhya S/o Late

Rudra Aradya, Since Dead by
LR's

‘a) Veena D/o Late Basmanga
Aradhya, Aged about 28
years, R/o Inahalli Village,

Dharmapura Habli, Hiriyur
Taluk,

b) Manjunatha S/o Late
Basmanga Aradhya, Aged
about 25 years, R/o Gutte
Village, Dodderi Hobli,
Madhugiri Taluk.

2, Manjunatha Aradhya S/o Late

- Rudra Aradhya, Now attained
majority, Aged about 18 years,
R/o  Gutte, Dodderi Hobli,
-Madhugiri  Taluk and now
residing with his father at new
Urkere, Kasaba Hobli, Tumkur
Taluk and District, : )

(Defendants in the Lower courty

f

LBy e
 R2-Exparte) -




~ ‘of the Appeal

| ‘N‘atu;re _ot _the Appeal

.Date of Judgment .

Total Duration

Date of institution p ,

RA112-2015.do¢

: 03-08-2015

. ,‘Agai,nst 'ju,dgment & decree:in :

OS 187/2007, dated 24-06-2015 .
on the file of Prl. Civil Judge &

~ JMFC, Madhugiri

: 30-10-2023

Year/s Month/s Day/s
08 02 v 27

Q/Q;Qo\vb bk

(PRAMEELA.M)
" Addl. Senior Civil Judge & JMFC,
Madhuglrl s

:JUDGMENT :

This regular appeal is preferred by the appellantsl plarntrffs U/o
Order 41 rule 1 riw Sec.96 of CPC challenglng the Judgment and decree

passed in 0.S.N0.187/2007, dated 24- 06 2015 on the file of PrI Crvrl i

.Judge and JMFC, Madhugiri.

'2) The partles are referred to as per the ranks held by them i e

3) The case of the plalntlffs |s as under |

' before the tnal court for convemence e

he‘defendants are the absolute owneri»0 h s
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" '_thé'm»ointh‘ovf October 2003 Defendants offered to 5,9"1 the SUifPf Qp'erti:es.f '
for their I‘e’gally-neces'sities and family benefit. The original - plaintiff =
- accepted the offer. After negotiation both defendants androriginal plaintiff -
fixed the same price of Rs.50,000/-. On 17.10.2005 defendant no.1 has
executed himself and on behalf of mi
- original plaintiff, On the date of exec
amount of Rs. 35,000/
and pahani changed i
amount.

minor 2nd defendant in favour of
ution defendants received advance
by agreeing to 'execute the sale deed after khatha
n his name by receiving balance considerat’idn |

4) Plaintiff has mobilized the balance consideration amount and
approached the defendants in the month of June-2006 and requested to
execute the sale deed by receiving balance consideration amount, But,
defendants pdstponed the same by giving one or other reasons. Finally

during the last week of June-2007, defendants have refused to perform
their part of contract. The origin

al plaintiff always ready and willing to
perform his part of contract but defendants failed to perform the‘ir pér‘t of
contract. Hence. on 23.06.2007 plaintiff got issued legal notice through
his advocate and called them to perform their part of contract. Inspite of
o1ty defendants neither perform their part

In the result, original plaintiff filed suit.

of contract nor reply the notice.

5) Defendants filed their written statement by contending that suit o
,prbvbeiﬁés are the ancestor and joint family properties of 13:1".3@9@7 ang.o
- and his brother Thipperudraiah. They were in joint possession an g £
."""_’é‘tij’t_)»yrtize'nt;Of 'the.suit'propertieé,. Hence, defé/ndan't no.1 and 2 .haye’lh‘bg’f ,_
 exclusive right and tile in respective suit properties. On 19202008, -
defendant no.1 relinquished his rights by executing a registered
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rehnqurshment deed in favour of his brother Thrpperudralah by receiving '
Rs.30,000/- towards suit properties and survey no. 112 of Chandragm e
Village. By virtue of the said relinquishment  deed his brother-
Thipperudraiah has become an absolute owner of the suit propertles on
the basis of Relinquishment deed 1st defendant's brother is in

’posseSsion of the suit properties by changing khatha in his name.

Defendants 1 & 2 never executed the alleged agreement of sale in
favour of original plaintiff. The original plaintiff created concocted and
fabricated the alleged agreement of sale only with intension to harass the
defendants and to knock out the properties with an active euppOrt of
scribe and attesters. Defendants further contended that there is a ill-will
between the plaintiff and 1st defendant's brother Thipperudraiah. At the
instance of enmity this suit. The suit is bad for non Jomder necessary

party. Hence prayed to dlsmrss the suit W|th cost.

6) Based on the pleadings the trial court has framed the ;

following issues: -

1) Whether the plaintiff proves that the defendant
no.1 executed an agreement of sale dated 17.10.2005
agreeing to sell the suit schedule property in his favour for
Rs.50,000-00 and received advance consideration :of
- Rs.35,000-00 on the date of agreement itself?

'2) Whether the plaintiff proves that he is always
ready and willing to perform his part of contract? = -

3) Whether the defendants prove that the agreément

of sale dated 17.10.2005 is created, concocted and - -

‘ fabncated one?

 4) Whether the plalntlffs are entrtled for rehef sought’7 o na o

5) What order or decree’?
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7) In the trial court plaintiff No.1(d) has exammed hrmsetf as PW

1 and 12 documents got marked as Exs.P1 to P12 Plaintiffs have

examined two witnesses as PW-2 and PW-3. On the other hand,

defendant No. 1 examined_himself as DW 1 and 10 documents got
marked as Ex.D1 to Ex.D10.

8) After appreciation of oral and documentary eyidence adduced
and produced by both parties, the trial court partly decreed the suit of the

plaintiffs. Appellants/plamtrffs challenged the judgment and decree by'

way of this appeal on the following grounds:

i) The trial court without properly 'appreciated the evidence and
give findings that suitis bad for non-joinder of necessary party :

i) The tnal court has rrght|y grvrng frndmgs in respect to rssue

No. 1 to 3 but, the trail court has answered issue No. 4 in the partly
allowed without proper.

iii) The trial court has wrongly decree the suit in part by

ordering to refund of earned money instead of direct the respondents _

to execute the. regular reglstered sale deed in favour of appellants

- iv) When, the trlal court has answered affrrmatlve regardmg

execution of agreement of sale and readiness and w1l||ngness the court .

‘has ought to ordered for specific performance of. contract based on
agreement of sale HIUa st Ol ;

= Hence prayed to allow the appeal and set asrde the ;udgment

- & decree passed by the trlal court

. 9) Respondents appeared through advocate and supported the
udgment and decree passed by the trall court

| F’A 112-2015.doc




?'On recerpt of Iegal notrce defendants have glven untenable reply

© 10) Both appellants and respondent counsel submrtted written

: afguments and same have taken on record. Perused the matenal on :
record. G

'11) Based on grounds urged by the appellants the following points
anse for consideration:

1) Whether the trial court was justified in holdmg
that plaintiffs are entitled for refund of earnest
money with interest instead of specrflc
performance of contract ?

2) Whether the impugned judgment & decree.
needs to be interference? ' :

3) What order or decree?

12) My findings to the above points are as under:

1) IN THE NEGATIVE
2) . IN THE AFFIRMATIVE
3) AS PER THE FINAL ORDER
‘for the following. ‘

REASONS

13) POINT No.l1 : It is the case of the original plaintiff that
defendants are the absolute owners of the surt property Defendants
entered into sale transaction with ongmal plamtrff to sell the suit property 5
a sum of Rs.50, 000/- On 17-10-2015 defendant No.1 recelved earnest"‘ .

¥ RA112- 2015. el i

money of Rs. 35 OOO/—by executmg agreement of sale h|mself and on 25
behalf of defendant N02 when she was minor in favour of plarntrff e

Defendant undertake to ‘execute registered sale deed by recervmg

earnest money Later defendants falled to execute the sale deed Hence

on: 23 06- 2007 onglnal plalntlff got lssue Iegal notlce to the defendants
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Dunng the pendency of the suut plamtlff passed away and his legal
heirs brought on record. Plaintiff (d) who is the original plaintiff has’v
examined himself as PW-1 and reiterated the plaint averments. PW-1 h
placed 12 documents at Ex.P1 to P12. In order to prove due executlon of-
agreement of sale plaintiff examined the attester and scrlbe of EX. P9 as |
PW 2 and PW-3. Both witnesses identified their signature signature and
signature . of defendants foung Ex.P9. Further they have specnflcally

deposed the sale transaction in respect of suit properties and passing of
sale consideration in part.

Defendants denied the execution of agreement of sale and passing .
of sale consideration amount has stated by the plaintiff. According to
defendants Suit properties are the joint family properties. No division
among the defendant No.1 and his brother. So, defendant No.1 has no
exclusive right to sale the suit properties. Defendants further contended
plaintiff created and forged the suit document in order to get illegal
benefit. Defendants executed Relinquishment deed in favour of his
- brother Thipperudraiah on 14-10-2006 and relinquished their share in

respect of suit properties along wrth Sy.No0.112 by recelvmg Rs.30 000/—
| Plamtlff created the alleged agreement of sale.

To rebut the case of the plamtlffs defendant No.1 has exammed

8 hlmself as DW- 1 and four documents got marked as Ex. D1 to D4 Ex Dl P

‘is the certtfled copy of Rellnqutshment deed dated 14- 10-2006 Ex. oz
and Ex D3 are the certtfled coples of mutatton vide MR No 24/2006 077

o ’and MR No 49/2008 09 respectlvely Ex. D4 is the certlfled copy of order A
|n Tahasnldar |n RRT No 42/2009 Ex D5 |s the RTC extract ’

;L;f’!;- To. mettculously analyses the oral and documentary~- EV|dence}“"‘rf

*‘v’,;"-;attached to judgment of trlal court it |s very clear that the tnal courthas




answer lssue No 1 and 2 in the Afflrmatlve But dechned to order for
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given findings that plaintiffs proved the execution of Ex.P9 and their
readiness and willingness to perform of their part of contract. But the trial

court decreed the suit in part by declmmg to grant specmc performance :
of contract based on agreement of sale. But. the trial court refund the °
earnest money W|th interest. Aggrieved by the above judgment and
decree plamtlffs preferred this appeal by challengmg the Judgment-
ordered for refund of earnest money by declining specific performance of

contract based-on agreement.

Admittedly, the trial court given findings that plaintiffs proved the
Ex.P9 and their readiness and willingness to perform their part. of their
contract. Defendants not challenged the findings of trial court in respect
of issue No.1 and 2 and also not filed cross appeal hence, there is no
need to discuss the execution of Ex.P9 on readiness and willingness of

plaintiffs to perform their part of contract. As per the appeal ground on

~arguments and arguments of learned counsel for appellant that they

have not sought for relief of refund of earnest money. they specifically
sought for decree for specific performance of contract. But the trial court
~ordered for refund of earnest money by exercising discretionary power
vested as per the Sec.20 of Specific Relief Act. Once, the ptaintiﬁ‘s
proved the execution of Ex.P9 and their read_ines's and willingness the. s

court ought to have ordered for speciﬁc performance of contract' on the

~ basis of agreement of sale.

Defendants counsel submltted wntten arguments but they they

~have not taken any contentlon rn respect to lssue No 1 and 2 Further - ; :
e defendants have not opposed the Judgment and decree passed by the Ly
tnal court By consnderatlon evndence and arguments the tnal court ‘
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given flndanS that plaintiffs. proved the execution of Ex. P9 and their
readiness and willingness to perform of their part of contract But the trial
- court decreed the suit in part by dechmng to grant specific performance
of contract based on agreement of sale. But the trial court refund the : |
earnest money with interest. Aggrieved by the above judgment and
decree plaintiffs preferred this appeal by challenging the judgr'nﬁ‘nt
ordered for refund of earnest money by declining specitic performance of

contract based on agreement.

Admittedly, the trial court given findings that plaintiffs proved the

Ex.P9 an‘d their readiness and willingness to perform.their part of their
t contract. Defendants not challenged the findings of trial court in respect
of issue No.1 and 2 and also not filed cross appeal hence, there is no
need to discuss the execution of Ex.P9 on readiness and willingness of
plaintiffs to perform their part of contract. As per the appeal ground on .
arguments and arguments of learned counsel for appellant that they
have not sought for relief of refund of earnest money. they specifically
sought for decree for specific performance of contract. But the trial court
ordered for refund of ‘earnest money by exercising discretionary power
vested as per the Sec.20 of Specrfrc Relief Act. Once the plaintiffs
proved the execution of Ex.P9 and their readiness and wrllrngness the |

court ought to have ordered for specrfrc performance of contract on the

basis of agreement of sale.

Defendants counsel submrtted wrltten arguments but they they-‘
» .have not taken any contentlon in respect to |ssue No.1 and 2 Further o
defendants have not. opposed the Judgment and decree passed by the.f-‘&_»‘_-_‘; : r

o -A'_’;{,tnal court By consrderatron evrdence and arguments the trral court

’""?__,Lanswer rssue No.l and 2 ln the Afﬂrmatlve But dechned to order for:f
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’ specmc relief based on agreement of sale. Now the quest:on is whetherv. :
the trial court refund the earnest money without proper reliefs sought by
the plaintiffs in respect to refund of earnest money with interest. At thls’
stage it is necessary to read the Sec.22 of Specific Relief Act.

Section.22; power to grant relief of possessmn,
partltlon refund of earnest money;, etc.

(1) Not withstanding anything to the contrary

contain in the Code of Civil Procedure, any person sueing

for the specific performance of contract for transfer of

immovable property may, in any appropriate case ask for-

a) Possession, her partition and separate

possession o the property in addition to such
performance; or

b) Any other relief to which he may be
entitle, including the refund of any earnest
money her deposit or made him, in case which .
claim for specific performance his refuse.

(2) No relief under clause (a) or (b) of Sectlon 1 shall '_ '_ s Sk
be granted by the court unless it has been specmcally_-
'clalmed

: Provided that where the plamtlff has not clalmed_ o g \
any SUCh rellef in the plalnt the court shall at any stage

of proceedmgs allow hlm to amend the plalnt on SUCh :

""f”,'ﬁ’fterms has may be jUSt for mcludmg a clalm for such ’

i :itirehefs. o
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~The above provision provided that no relief grant a under (a) or (b)_. ‘ |
| of Sub Sec.1 shall be granted by the court unless it has been claimed by
the plaintiffs, A carefully gone through entire records the plaintiffs are not-
sought for alternative relief for refund of earnest money. Therefore,
without specifically claiming the relief the court cannot grant the same.

At this juncture it is worth full to refer the decision reported in
(2023) 3 SCC 714 between Deshraj and others V/s Rohatsh Singh.

The Contact and Specific Relief Act 1963 - Sec.22 -
Refund of contractual price- deposit - earnest money -

impermissibility of, where no such relief claimed by the f
plaintiff in suit seeking specific performance of contract
- Held the prayer clause is a sine qua non for grant of e
decree of refund of earnest money. P | s

In the present case, plainti'ffs had neither prayed for refund of 4
earnest money in the ‘original plaint not they sought any amendment at a

subsequent stage. ln the absence of such prayer the court cannot grant -
the refund of earnest money by refusing specrflc performance of contract.
The trial court has not jUStIerd why they have refund of earnestmoney :
without sought prior for refund of earnest mone'y by the ‘_plaivntiﬁs. ,
Therefore, the judgment passed: by the trial court not in ac&:ordance With E

law. Hence, it needs to interference in respect impugned judgment and e
- decree passed by the trial court only in respect to ‘refusal’ of specn‘rc*, Skl
performance of contract on the baS|s of Ex.P9 Agreement of sale dated o i

_‘17 10 2005. As such Pomt No 1 answered |n the Neganve Pomt No 2:{ ; %
”'r,"answered in the Afflrmatrve P e ,
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14) POINT No.3 : In view of the above discussion on Pornts 1 aﬂd
2 l proceed to pass the followrng » i

ORDER

-~ The = appeal preferred by the
appellants/plaintiffs u/s 96 r/w Order 41 rule 1 of
CPCis hereby allowed.

Consequently, the judgment & decree
passed in O.S.No0.187/2007 by the Prl. Civil
Judge & JMFC, Madhugiri on 24-06-2015 s
hereby set "aside and decreed the suit in
~ 0.5.N0.187/2007 with cost.

The defendants shall execute the
registered sale deed in favour of the plaintiffs in
respect of suit schedule propertres within 3
‘months from the date of this order by recervrng
'balance consuderatlon amount of Rs. 15,000-00. ,

On failure of the defendants to execute the
reglstered sale deed the plarntrffs are at hberty to
,get it executed through process of court

B e Consequently, the plaintiffs are also entitled: - -
Re" _for the possesSion of. the suit schedule properties

o after executron of the reglstered sale deed.
~Draw decree accordmgly

~ Office tosend the TCR with the ¢ Copy of thlS e
’"""*?j‘.'vJUdgment to the trlal court g
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TranSmit the-copy of this judgment to theT'rial il i
court along with TCR forthwith. 4 | |

K (Dictated to the Judgment Writer, the transcript revised, corrected
and pronounced in the open court on this 30" October 2023). :

‘90\\‘3\"” ‘ T
(PRAMEELA.M) ‘
Addl. Senior Civil Judge & JMFC,
Madhugiri
: ‘J
l
B




