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14. Now, the question would be, whether the prosecution was
initiated against the plaintiff without any reasonable and probable
cause?

15. The existence of malice and want of probable cause is an
essential prerequisite to the success of an action for malicious
prosecution.

23. It is well settled that in an action for damages on account of

malicious prosecution, a judgment of the Criminal Court is not
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admissible in evidence except for the purpose of finding out
whether or not the decision in the criminal case was in favour of
the plaintiffs. In other words, it is not that the judgment of the
Criminal Court has to be ignored altogether. The Civil Court has to
go into the matter on the basis of evidence adduced before it in the
civil suit independently of the view expressed by the Criminal Court
and the observations of the Criminal Court or the reasons on which

the acquittal is based is not to be accepted as conclusive.
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True it is that there is land dispute and there was demarcation to
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ascertain the exact area owned/possessed by the parties, but that
itself is not sufficient to record that the complaint case was filed out
of malice. The trial Court has not framed issue regarding malice
though it is a case of malicious prosecution. The trial Court has
recorded the issues only on filing of complaint on false basis and
the same cannot be equated with malice. When malice is not
proved, malicious prosecution is also not established before the
trial Court, therefore, finding of the trial Court is not sustainable

and the same is hereby reversed.
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