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&sS] ¥dl sdAl. A did Uil ai?fl 5 ulel e1d] sl 8.

¥AR MAYIE] of. ] d¥ Gdeduld s

A1 ¥211dd 8 5, slddll E19] HI) 68SS ANUY] Sd
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8. E19] RY dl HPIEdIHIHI dUid eslsdied] diss
©. e191d10i] «3lol sAA2 #sI1A AH1dd & ug Ad ol.
Hal ule ol A did ul B 5 eiqigid] ot
AGREIRIN €141 RDHI ¥R1Ad o], A did vl & §
eldidiofl adlloidl AR [l sld Hal voR ol
eldigiofl alail &1A gslall clallddl & AY Hal s¢fs
WA 8. Hal eldidia] ydlodl 88 sUR ¥dio] A
d Ha &ld Ale oQfl. A didd]l Hal woR odfl 5
eldidiol]l Aesddl eld sloll soa AId] 2H1dd 8. A
didofl Hal uieRR ol 5 eldigia]l Acsdal S2dl @19l
usdl 8. g ol.sld cddl ». A dia vl B 5
eldidiofl  @Adasd  HRI MAdiA  diHoll 249y
AgsHIY]l Wile A d diad SIY dspAR o], A
didloll Hol VAUIA B 5 oRIR SIg 23] 1 RIR dIRA1Y
Hl ddHoll diRlall olld EUWA SAI US. HRI NAdIDal
old Adsd edl d didell dal viId &dl. #RI NdIY
%3] 2l Glle A AASAHI dIRAER A5 ollH ElUd
541 sl WAcol 52 ofll. HRI HIAID N3] 2RI HIE
A AAsddl dRAER di% ofld ElVd SAI SIEf MRAcof
s2c o], A did Ul & 5 HRI dA Y Yl GlIE HIR
HA2AUId % ¥dlgf &g &(. A1BE AW YRID & 5
AH vel g ¥dl adl. sld g dlerl A @ ©. 4
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Adsd Rl aigal o1 31 3d g d Hal vuIE ol
eldidiafl@dsdal 28S suR AHa 5d] d Anddl d
Hol waId alefl. 21 eldidioll @Adsd dicd 41 sie
RIdIz 20y SIg s1eHI Sl USRI A &1 dl dofl 3ol
WA oA did Hal AlE ol 5 eldigiol] [Rdsd
Gioid A A1 SIA AHIS ¢§ Al €9 U1l ¥ €21 %Y
A O d €2d19% U1l AHal s¢ dRIW AOAdI. A 2l
eldiall SIA HIRI Aol dRA A1 S1g Ao ysdlal
U2isiR dis ASd 5 54 doll dHal wiId el A4 did
uidl ot®fl § HRI Hidl a&l Mdl 3l 2GR GliE
eldidiaf] Aesdoll aioR (sad &1d d¢ll 213d &l HIR
ol ye) 23l aRld el ¥ell uiél Ad el usiggl
w2l £1d] $2d 8 Yoil AHatAH | W1E] Yoiiofl 241y ©.

(v) GWIsd Y14l Y g A1 oflE dIE] R

AHis— &3 Yl sAIAlol YAl 2% sA1Hi 2419d 8,

(s) Udldigl oicik 2/ &l 1/3 d§ diglall
Eldiall ciRAIGHI ofl”A HYoiall HIvlls el €2addY
YAd1 2y S| 8.

g] Qa1 Ais
$H o,
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Q Aot A gsHdll olsd ce

R A12fl 2Aal AsAlsyed ldlueig | oo
Helldid ol HQ ofl E1ud]
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el

¥ | oiRlHIol UAlad® URSldidlol] H0I oll | Q0
E1ud)

Y 24.%HAEY G5 MH] oiZlHIol Q03

URSldidloll #2021 ol EIud]

(9) Al s1A UdldIE]l ofoiR a/a ol /3 dR8
AHis—c9 &l yalldlal ¥HAED BF DH] ool
Udol® URsldidIiofl Aduridfl Aglsdle 2% s2d 8,
A1 Uldiall €191 ¥dIo Yol eslsd AAUIRAI
¥21Ad 8 Fofl UUT GUR Yol S 8.

dIgl d¥ Bdeduld sdi dx1RA «¥Ll1dd

8 §,20.%HAEY oldHol URSIUIAI AID HIRI A
dRlu o¢ 9413 1C<S ol A% YJAALA did U] & §
a2l €l g [Bg adll Aol ¥HAED URRA] &dll.AHRI
AAo] 22220l YUAG B.AHHIRI A SI2 Y US| ol
AElRAI vl LAdl.AA 243 AR Ul sl el Yidl
olef]l. ¥ AHA A1 £1d] LA AR MlAUIE]l dIs ssd
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HIRIUMA &dl. A did Uil & 5, Al eI1d1 HIRI udlA
eldig1ol] Aesaai As (&A1 241 1diail MAUIE] aioR
R o dUIQ ANALAIRR 9N 09U Hl Al dYIQ
QY8R YA Aol A, §SH AIS—CC SUR UAR YA
d HIRI YA o WoR & Aoy slgf [Aa1d Ul 41 243 Hal
uoiR oldl.eldigioll [Aesdioll 4o Hidls HRI AR
Ad9(1 ofdlHol Udol  URSIUIAI &dl.HRI AARJUA
HRI Uldoll dleidi A5 gfludeliy s 8.9
AiRlul AUl 2222 6iviR Hal WoRR oiefl. A did vl
ol & HRI AR/ HRI Uldoll d@iciHl elgigiol]
Adsd sig 2228 Auiell dcigld s o], A did
U3 8 5,d8 095 Hl dRAIYS 3 HI3dlH eldidiof]
[Acsdatl RUcy 28541 elvid &JA d ugdldl sig yel
Higld] 2491 Hal S1g 21d sllol o], A @A GllE Yl
uRAl s 2uctidd otell 2al & [Bg YA of Uidal S
9.3 did vl & 3,dRI ulddl 2ildA sl guid ue
Hol 2¥2llal gl ¥l [ESdI o1El.§ 211 Sl dIE]ld
ANY © ¥ ofdHol URal® uRSldIdlH [Es?]
.3 did wl ol 5 elgigid]l @esddl oy
AUBSRAT AH2 Uig Aieatiy s 9y o043
(Aol 3uiddld s2d. A did vl o2l §, 4

S1Holl MAdIE] ol R ol dIGHI ASIRAEAR A AHal
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224U Sfelof]l URell eloid &l ay Ro0a¢ Hi S
oloiR 209/ R0¢ &l JURIoll €2cl1d¥oll AU AUIE].
A did Uil olel 5,U(AdIE]l ook R oflal Uigd B.
gid vl oi€fl 5, erd19i0ll Aesaxi diglo sl vl &ss
5 (520 eld. A did uid] oi®fl 5, g 2AdIE UR uild]

yotlofl 2414 ©.

(¢) BURlsd Y141 2% &g 2RI 6lig UIE] ofoR
1/ el /3 a§ Ais— aou &l salRlal Yrfl 2%

SRUIH] A19d €.

(e) UdldIE] oioR R A dI€loll Eldioll GIRUIYHI

of A Yool Hivlls dl €219 Y11 Y S} B.

g [Qa1 Ais
SH ol.
Q %2812 ollY oll2 A9US Qa0

R 9225 AAYIRI £2dId% 0GR ARVE | 19
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eldidiofl Aesdoll YA e2dId%dl YA oAU
sedl. Al Eldiofl Wl Hol U4 o3I AA].
UAdIElRA Us] sigA yel Hal eldiofl el s3d dlal.
sleoll AH1 HNdl Hal wEl A, A did vl & §
UlR4125] 2’9eE /20U 4101 £2dId%H] WIlEaR dl3
HI3 2dda Ad oid 8. dHl dUd Uol ool HIR
R(Sclold & Aol 41 % Ulol al6iR HIZ| sUdlal &. I3
suofl 2121 4 acce Hl dadl. Yo olH AAA
SlIHER SlalR 8. HIF sUoll dRA acee I 2%1Md
2Jd d A3atl Y11 ARl ALA. U 821, g HIZ] suol]
Ais—aqq ol ARl €2dIdx  SJloll  UsdI]
AHRdcaHl & d exiddl 242813 YA oIHER Sl
Y ]I IR ©. A did ] oiefl § A (Aot vidlail
&sHdll 2Rdloll e19l S B. A did uidl & ¥ sldall
eldiofl el DEl sAse sA AHYUl Aoy A4SI3
[Qetondl sd ol A did uil oefl § A % elgigiof]
A esdoll A300 Al.H26l Hidlall AAIRI £2dID% Al
AR GIE YA R0A¢ HI YHURIall €21y S d IR
SIRIEAR 8. A did Uil aiell 5 di€] eldidiof] @esdal
A6 Hdls adl.
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ool ® % Ais— 1wR &l sAIRlal YAl 2%y su13i

A1dd 8.

(aR) RIRGUIE A1 SIA U2isRIall uslalAld

Alis edldl AidndiHi A1dd 8. dHY dIE]l d3
dis—avy Yl dl Ulddig] sl 4/ &l /3 d%
AIs—Ars dl Ais av¢e Ul agl udldiel doR R
% vis—aw9 &l Auvlla edla %y &Ad & d duIQ

A4IHI A419d &

(23) IglRA Aol edldal Anatdl  ofl

FRIRUl Yool AYRIEAT Y A & Foll GAY
Avlla edldai s3I 241dd 8.

(1) 1971 Air 2184,Syed Shah Ghulam Ghose
Mohiuddin And Ors. V/S Syed Shah
Ahemad Moriuddin Kamisul Quadri (Dead)
By Legal Heire

(2) Air 1985 P&H -215,Mohinder Singh & Anr.
V/S Kashmir Singh

(3) 2004(1) g.l.h. 487 md.ali (dead) by V/S shri
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jagadish kalita

(4) 2008(2) glh 547 usha sinhaV/S dina ram &ors

(5) 2009(7) s.c.c.444 ramdas v/s sitabai &ors

(6)2019 AIR S.C.719 SMT BHIMABAI MAHADEO

,KAMBEKAR (D) TH.LR. V/S ARTHUR

IMPORT AND EXPORT COMPANY & ORS
(7) P.KISHORE KUMAR V/S VITTAL K.PATKER,
2023 SCC ONLINE SC-1483

(8) SURAJ LAMP AND INDUSTRIES PVT LTD.

V/S STATE OF HARYANA AND ANOTHER,2012

AIR SC 206

(9) V.CHANDRASEKARAN AND ANR. V/S
ADMINISTRATIVE OFFICER AND ORS
2012(4) RCR (CIVIL) 588

(10) JADURAM V/S RAMDASSI,(1944) 07 PRI CK
0007

(11) RAMESH CHAND (D) THR.LRS V/S SURESH
CHAND AND ANR.SCC ONLINE SC 358

(12) JANKI NARAYAN BHOIR V/S NARAYAN
NAMDEO KADAM AIR SC 761
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(13) GOPAL KRISHNAJI KETKAR V/S MOHAMED
HAJI LATIF AND OTHER 1968 AIR SC1413

(av)  udldig] sioR 2/ &l 2/ 3 aliRA1A Uldld]
edldoll AHotdl  oflA vRIRU Yot A1E]A
Y S B Yoll GAY Avfla edldHl sU1H1 241 B.

(1) PRAKASH & ORS V/S PHULAVATI & ORS IN
THE SUPREME COURT OF INDIA CIVIL
APPELLATE  JURISDICTION, CIVIL APPEAL

NO.7217 OF 2013

(au)  udldig]l dioR RalRARA Uidledl  edldoll
AHdaidl oflA Il Yyoiof] AURNERA Y A B
¥ofl Gaut Avlld edldai sl 2A41dd B.

(1) JAGDISH CHAND SHARMA V/S NARAIN SINGH
SAINI (DEAD) THROUGH HIS LRS. & ORS,AIR 2015
S.C.2149

(2) SHIVAKUMAR & ORS V/S SHARANABASAPPA &
ORS IN SUPREME COURT OF INDIA CIVIL
APPELLATE JURISDICTION,CIVIL APPEAL NO.6076

OF 2009

41/101 Addl. Seniour Civil Judge,Vapi



¥YHNo2 2U.[€.3.01. 355 /09U
(Yol 20.[E.3.0i. R00 /07

(3) YUMNAM ONGBI TAMPHA V/S YUMNAM
JOYKUMAR SINGH & ORS 2009(4) SCC 780

(as) 1 SIA &ldall Eldloli o I1—[o10fY HI2

AHis—3U Yl oflA yxcioll el SI3d 8.

(1) g 9I€l YuR s2 & 5,eldidial] Aesd AYsd
séotoll HidS)ofl Mesa & 2

() Y diEl Yaur s 8 5, edidigll @Aesd
qrigsAuRdl Aesa & 2

(3) g 1€l YRAUR 52 & §,d=ilall HId»2] ARIciCf
oiflHol uRsldidRA M[QdIgldl dagridl sed dld
ARSIRUEARY, HHallu] del ea1ef] sUIH1 A1dA & 7
(v) 2 Y1l YRAR 52 & §,dlall eldidiol] [Aesdal
1/ [62A41 & 7

(w) g udlgigl YR s2 & 5,eididiol] Aesd d
da&l dzidlell AdiRA Uldiall o] vidle s2d1?

($) g dI€]l HidAl HYxCiofl E1E HNUU] 6SSER & ?
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(9) 2L §S¥H ol gSHolIY ?

() BWIsd el HiZall HRI [afAl oflA

Hx¥o 8.
1l oISRAHI,
RI oISRAI,
131 oISRAI,
Il oISRAI,
Ul &SR,
1S 1 oiSRAI,

191 A1vd] gSH Yoyol .

(2¢)  Gusd dI€l dR§ Y A $H ol.q ol
AIYIRNENHI oflA Hxololl eslsa wenda 8,

Shah Abdul Rahim a resident of the pity of
Hyderabad died on 26 September, 1905 leaving
behind him four sons Abdul Hai, Ghulam
Nooruddin, Abdul Razak and Ghulam Ghouse

Mohiuddin and two daughters Kamarunnissa
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Begum and Badiunnissa Begum. Shah Abdul
Rahim had large movable and immovable
properties.' Me sons and the daughters entered
into two agreements in the month of July, 1908
and appointed arbitrators to partition the
Matrooka properties of Syed Shah Abdul Rahim.
On 1 August, 1908 the arbitrators made an
Award partitioning, the properties. On 13
August, 1908 there was a decree in the Darul
Khaza Court, Hyderabad confirming the Award
of 1 August, 1908. The appellant filed the suit
out of which the appeal arises on 24 July, 1941
for setting aside the decree dated 13 August,
1908 confirming the award and for partitioning
certain Matrooka properties. In 1942, the suit
was dismissed. An .. appeal was preferred to the
High Court of Hyderabad. During the pendency
of the appeal Abdul Hai died in 1950 and his
legal representatives were brought on the record

of the suit in the month of February, 1952. The
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appeal filed in the year 1943 was disposed of by
the High Court of Andhra Pradesh in April 1957
remanding the case to the City Civil Court,
Hyderabad. On 18 October, 1958 the Additional
Chief Judge, City Civil Court, Hyderabad decreed
the suit in favour of the appellant and cancelled
the decree of the Darul Khaza Court dated 13
August, 1908. On appeal the Andhra Pradesh
High Court on 15 December, 1965 set aside the
decree passed by the Additional Chief Judge.
The undisputed facts are these When Abdul
Rahim died in 1905 Abdul Hai the eldest son
was major. The appellant was a minor. There
were two references to arbitration. Before the
arbitrators the appellant a minor was represented
by his brother Ghulam Nooruddin as the
guardian. The parties to the arbitration
agreements were Abdul Hai, Ghulam Nooruddin,
Abdul Razak the appellant represented by his

guardian Nooruddin, Qamarunnissa Begum and
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Badiunnisa Begum. It will appear from the
award that before the arbitrators there was no
dispute, between the parties and the arbitrators
did not think it necessary to frame any issues.
Before the arbitrators the plaintiffs marked with
the letter 'F' a plan showing properties attached
to the Khankah and Dargah and those properties
were market as Exhibits B-1 to B-10 and the
plaintiffs relinquished their title-to properties
marked Exhibits B-1 to B-10 and further stated
"neither at present nor in future will they have
any share and right in the said property". As to
properties marked B-1 to B-10 the parties stated,
before the arbitrators that Abdul Hai was the
Sajjada Nashin of the Dargah and was in

possession of, the Dargah and khankah
properties."

BuRlsd dI€]l 2§ 2% YA $H ol.R ofl AIRIENH]
oflJ Yxoioll &slsd wendd & 5,

One Niranjan Singh died in 1949 leaving
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behind 309 Kanals 1 Marla of land and mutation
of his inheritance was sanctioned in favour of
the appellants on 15th February, 1956, Kashmira
Singh respondent, claiming himself to be the son
of Niranjan Singh from his second wife Smt.
Mohinder Kaur, filed a suit for possession of his
1/3 rd share measuring 103 Kanals and 1 Marla
of land on 12th June, 1969. The suit was
contested by the appellants inter alia on the
grounds that the respondent was not the son of
Niranjan Singh. In the alternative, the appellants
claimed absolute title by prescription. They also
pleaded that the suit was barred by limitation.
The trial Court after recording evidence held that
the plaintiff-respondent was the son of Niranjan
Singh. The issues of limitation as well as of
adverse possession were also decided against the
appellants. Consequently, the suit was decreed as
prayed for. On appeal, the findings of the trial

Court were affirmed by the learned District
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Judge. Still dissatisfied, the present appeal was

preferred by the appellants.

GuRlsd dI€] 2§ 2% YA $H ai. 3 ofl AIRIENH]
of|J Yxoiofl eslsa wenda 8 5,
2. Md. Sadagar Sheikh was the original owner
of the suit premises. He transferred the same to
Gayaram Kalita and Kashiram Kalita. The
premises in suit, thus, owned and possessed by
the said Gayaram Kalita and Kashiram Kalita,
who were brothers. By reason of a registered
deed of partition dated 1.12.1938, the structures
standing on the land in suit being holding Nos.
522 and 523 of the Nalbari Municipality were
divided into half and half, each measuring 5 %
lachas. Prafulla Kalita, son of Gayaram Kalita,
allegedly amalgamated both the said holdings
and got them registered in his name as holding
No. 121 in the records of Nalbari Municipality.
Holding No. 522 was sold and portion of holding

No. 523 was leased out in favour of the
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respondent No. 3 by Prafulla Kalita.

3. Upon the death of Md. Sadagar Sheikh,
however, his sons got the lands mutated in their
favour in mutation case No. 414/70-71 in terms
of an order of the Sub- Divisional Officer of the
Nalbari Municipality.

4. By reason of a registered deed of sale dated
28.11.1972, the defendants Nos. 7, 8 and 9
transferred their possessory rights of holding No.
523 including the house to the appellant for
valuable consideration. On or about 24.9.1977,
the legal representatives of Md. Sadagar Sheikh,
being defendant Nos. 10, 11 and 12 transferred
their right, title and interest in old holding No.
523 to the appellant herein on receipt of the
consideration of a sum of Rs.5000/-. Upon
purchase of the suit premises in the manner
aforementioned, the appellant herein called upon
the respondent No. 3 to pay rent to him which

was denied.
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GuRlsd dI€]l 2§ 2% YA $H ol 7 ol | ARIE]H]
of|J Yxoiofl eslsa wenda d 5,
3. Short facts of the case are that the
respondent filed a suit being Title Suit No. 140
of 1999 on April 10, 1999 against (1) Arun
Choudhary, (2) Poonam Choudhary, (3) Sukhdeo
Singh, (4) Shambhu Prasad, and (5) Binod Kumar
in the Court of Sub-Judge VI, Purnia. During the
pendency of the said suit, defendant No.4-
Shambhu Prasad and defendant No.5-Binod
Kumar sold their share in the property in respect
of which the suit was pending, to the appellant
by a registered sale deed dated February 15,
2000. On May 24, 2001, ex parte decree was
passed against the defendants in Title Suit
No.140 of 1991. In the judgment rendered by
Sub-Judge VI, Purnia, it was observed that
though the defendants were duly served with the
summons and there was publication of summons

also in daily newspaper, the defendants did not
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appear. The case was fixed for ex parte hearing
vide an order dated April 10, 2001. The plaintiff
and his witnesses were examined and on the
basis of the said evidence, the suit was decreed.
It was held that plaintiff had right and title over
the suit land and he was entitled for recovery of
possession of land shown in Schedule B.

4. The appellant, Binay Kumar Sinha, Pawan
Kumar Choudhary and Ratandeo  Prasad
Choudhary filed Title Suit No. 226 of 2001 in
the Court of Sub-Judge I, Purnia against
respondent-Dina Ram and others. It was asserted
in the plaint that the appellant ( Usha Sinha )
had purchased the property and was the absolute
owner thereof. It was further stated that the
respondent (plaintiff of Title Suit No. 140 of
1999 ) had wrongfully and illegally filed a suit
for recovery of possession of property. No notice
was served to the defendants, or to the appellant

(purchaser of property) and the decree was
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illegal, inexecutable and null and void. It was
also fraudulent, collusive and was obtained by
suppressing true and real facts. It was, therefore,
prayed that the decree passed in Title Suit No.
140 of 1999 be declared as null and void, being
fraudulent, collusive and without jurisdiction
holding that the plaintiff of Title Suit No. 140 of
1999 had no right, title or interest in the
property.

5. A written statement was filed by the
respondent contending that the suit was not
maintainable, there was no cause of action
against the defendant-respondent and the decree
passed in the Title Suit No. 140 of 1999 was
legal and valid.

6. It may be stated that for execution of
decree passed in Title Suit No. 140 of 1999, a
petition, being Execution Case No. 10 of 2002
was filed by the respondent-plaintiff who was

the decree holder. The present appellant filed an
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application for injunction under Order 39 Rule 1
and 2, Order 21, Rule 29 read with Section 151
of the Civil Procedure Code, 1908 (hereinafter
referred to as 'the Code) against the respondent-
decree holder, inter alia, contending that the ex
parte decree passed in Title Suit No. 140 of 1999
was not legal and valid and could not be
executed against her. It was further stated that a
substantive suit was filed by the appellant being
Title Suit No. 226 of 2001 and till that suit is
finally decided, execution should be stayed and
the decree-holder should be restrained from
interfering with the possession of the appellant
(plaintiff of Title Suit No. 226 of 2001). The
respondent contested the application contending
that no such application could lie under Order
21, Rule 29 of the Code. The application came
to be rejected by the Court on August 16, 2003.
In view of rejection of the application, the

appellant moved the Executing Court in which
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Execution Case No. 10 of 2002 was pending. The
application was registered as Misc. Case No. 13
of 2003. In the application, it was stated by the
appellant that she had purchased the property by
a registered sale deed dated February 15, 2000;
that she had also filed Title Suit No. 226 of
2001 for setting aside ex parte decree in Title
Suit No. 140 of 1999 which was pending; if
during the pendency of the substantive suit filed
by her, ex parte decree is executed, irreparable
loss and injury would be caused to her. The
Executing Court, vide an order dated November
20, 2003, allowed the application and stayed
further proceedings in Execution Case No. 10 of
2002 till the disposal of Misc. Case No. 13 of
2003. Being aggrieved by the said order, the
respondent approached the High Court by filing
Revision Petition. The High Court allowed the
Revision and set aside invoking Article 136 of

the Constitution .
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GuRlsd dI€]l 2§ 2% UAA $H o U of | AIRIENH]
of|J Yxoiofl eslsa wenda d 5,
1. This appeal arises out of a judgment and
Order passed by the High Court of Bombay,
Nagpur Bench while disposing of a second
appeal filed by the appellant herein (Mr.
Ramdas) who has been arrayed as defendant
No.3 in the original suit. The said suit was filed
by the plaintiff-Sitabai (respondent No.1 herein)
seeking for a decree of partition and for delivery
of possession of her share in the suit property. It
was alleged in the plaint that the deceased
Sukha had a son, namely Sudam who was
impleaded as defendant No.1 in the suit and a
daughter (plaintiff- Sitabai). The plaintiff-Sitabai,
therefore, is the sister of the defendant No.1-
Sudam.
2. Sukha died on 07.12.1977 and at the time
of his death he left behind him the following

properties : Village Survey No. Area (H.R) =
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Acre Padoli 19 2.56 6.40 Padoli 46 5.47 =

13.50 Lakhampur 22 4.40 = 11.00 Kosara 80
2.43 = 6.08 Total 14.86 37.15 The foresaid
properties which are four in number constitute
the suit property .

3. In the said suit the plaintiff - Sitabai
claimed to be a co-sharer to the extent of half
share in the said suit property for the reason
that the plaintiff - Sitabai and the defendant
No.1- Sudam are the only legal heirs of deceased
Sukha. It was contended by the plaintiff - Sitabai
that the defendant no. 1 - Sudam had sold Gat
No. 19 area admeasuring 2.56HR of Mouza
Padoli to defendant no.3 - Ramdas for a
consideration of Rs. Rs. 75,000/-. It was further
stated in the plaint that the defendant No.1 -
Sudam had also executed a sale deed in favour
of the defendant No.3-Ramdas on 19.03.1980
without the consent of the plaintiff-Sitabai. It

was contended that the said sale deed is void
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and not binding on the plaintiff-Sitabai since the
said transaction was done without the knowledge
and consent of the plaintiff-Sitabai. It was
further contended that the plaintiff-Sitabai is
entitled for equal share i.e. = shares in the suit
property including Gat No. 19 and the defendant
no. 1 - Sudam had no right and title to sale the
same without the consent of the plaintiff -
Sitabai. Therefore, the plaintiff - Sitabai prayed
for a decree for partition and for recovery of

possession.

BURlsd dIE]l AR Y UJAA $H ol.§ ofl AHIYRIENA
of|J yxoiofl eslsa wenda 8 3,
10. It is not in dispute that the civil suits
in relation to the land in question are pending
in the Courts between the parties. Therefore, it
would not be proper to embark upon any factual
inquiries into the question as to whether the
entries were properly made or not and at whose

instance they were made etc. in this appeal. It is
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more so when they neither decide the title nor
extinguish the title of the parties in relation to
the land.

11. In the light of the foregoing discussion, we
are not inclined to entertain the submission of
Mr. Naphade, learned senior counsel for the
appellants when he urged the issues on the facts.
12. To conclude, we find no merit in this

appeal. It fails and is accordingly dismissed.

BURlsd dIE]l % Y UJAA $H 01,9 ol | AHIYRIENAI
of|J yxoiofl eslsa wenda 8 3,
2. The factual matrix of the case, insofar as is
relevant for the purpose of a decision on this
appeal, is set out hereinbelow :
(i) The pleaded case in the plaint is that land
comprised in Sy.No.3, measuring 187 acres 38
guntas, in Navarathna Agrahara, Hobli,
Devanhalli Taluk, Bangalore, devolved upon the
plaintiff's predecessor-in-interest, K. Muniyappa

@ K. Shamaiah vide a Family Settlement Deed
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dated 30th July, 1953.

(ii) 15 acres out of the said land was sold by K.
Shamaiah to the vendor of the plaintiff, ie., Smt.
Akula Yogamba (plaintiff's vendor hereafter )
vide registered sale deed dated 14th February,
1958.

(iii) The Mysore (Personal & Miscellaneous) Inam
Abolition Act, 1954 (" the Act "hereafter),
enacted for abolition of Inams in the State of
Mysore, came into force on 15th March, 1955.
By virtue of the Act, all rights, title and interests
in the land, hitherto vested in the Inamdars,
ceased and came to be vested absolutely in the
State of Mysore. However, the Act provided for
an opportunity to the Inamdars to make an
application under section 9 thereof to register as
an occupant of the land.

(iv) The plaintiff's vendor applied under section
9A of the Act and sought occupancy rights in

respect of 15 acres of Sy. No.3. According to the
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plaintiff, the claim of the plaintiffs vendor
succeeded before the Special Deputy
Commissioner of Inams ("Commissioner",
hereafter). The Commissioner passed an order
dated 25th November, 1958 ("Commissioner's

order", hereafter) while deciding this application.

BuRlsd dI€]l A8 2% YA $H ai.¢ ofl ANRIENH]
of|J Yxoiofl eslsa wenda 8 5,
1. By an earlier order dated 15.5.2009
[reported in Suraj Lamp & Industries Pvt.Ltd. v.
State of Haryana & Anr. 2009 (7) SCC 363], we
had referred to the ill - effects of what is known
as General Power of Attorney Sales (for short'
GPA Sales) or Sale Agreement / General Power
of Attorney / Will transfers (for short 'SA/GPA/
WILL' transfers). Both the descriptions are
misnomers as there cannot be a sale by
execution of a power of attorney nor can there
be a transfer by execution of an agreement of

sale and a power of attorney and will. As
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noticed in the earlier order , these kinds of
transactions were evolved to avoid prohibitions /
conditions regarding certain transfers, to avoid
payment of stamp duty and registration charges
on deeds of conveyance, to avoid payment of
capital gains on transfers, to invest unaccounted
money ('‘black money) and to avoid payment of
unearned increases' due to Development
Authorities on transfer.

2. The modus operandi in such SA/GPA/WILL
transactions is for the vendor or person claiming
to be the owner to receive the agreed
consideration, deliver or variations thereof
possession of the property to the purchaser and
execute the following documents or variations
thereof :

(@) An Agreement of sale by the vendor in
favour of the purchaser confirming the terms of
sale, delivery of possession and payment of full

consideration and undertaking to execute any
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document as and when required in future.
Or

An agreement of sale agreeing to sell the
property, with a separate affidavit confirming
receipt of full price and delivery of possession
and undertaking to execute sale deed whenever
required.
(b) An Irrevocable General Power of Attorney
by the vendor in favour of the purchaser or his
nominee authorising him to manage, deal with
and dispose of the property without reference to
the vendor.

Or
A General Power of Attorney by the vendor in
favour of the purchaser or his nominee
authorising the attorney holder to sell or transfer
the property and a Special Power of Attorney to
manage the property.
(¢ A will bequeathing the property to the

purchaser (as a safeguard against the
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consequences of death of the vendor before
transfer is effected).

These transactions are not to be confused or
equated with genuine transactions where the
owner of a property grants a power of Attorney
in favour of a family member or friend to
manage or sell his property, as he is not able to
manage the property or execute the sale,
personally. These are transactions, where a
purchaser pays the full price, but instead of
getting a deed of conveyance gets a
SA/GPA/WILL as a mode of transfer, either at
the instance of the vendor or at his own

instance.

BuRlsd dI€]l 2§ 2% YA $H al.C ofl ANRIENH]
of|J Yxoiofl eslsa wenda 8 5,

A Notification under Section 4(1) of the
Land Acquisition Act, 1894 (hereinafter referred
to as 'the Act'), was issued on 15.5.1978 with

respect to land measuring 58.59 acres, in the
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revenue estate of Tambaram Village, Saidapet
Taluk, Chengalpet District, Tamil Nadu,
including the suit land measuring 2.26 acres in
Survey Nos. 283/1 (extent of 27 cents), 284/1
(extent of 70 cents), 284/2 ( extent of 65 cents)
and 284/3 (extent of 64 cents). As the provisions
of the Urgency Clause under Section 17 of the
Act were not invoked, the persons interested
were at liberty to file objections under Section
SA of the Act. A declaration under Section 6 of
the Act with respect to the said land was issued
on 6.6.1981. Very few among the persons
interested, challenged the land acquisition
proceedings by way of filing 8 writ petitions,
including Writ Petition Nos. 8897 and 8899 of
1983 etc. which were filed by some of the
original tenure- holders of the suit land on
several grounds. However, the said petitioners
did not challenge the acquisition proceedings so

far as the suit land is concerned, rather they
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chose to restrict their cases to the other parts of
their lands. The batch of said writ petitions was
allowed by way of a common judgment and
order, dated 16.12.1983, quashing the
declaration issued under Section 6 of the Act on
the ground that the inquiry was not conducted
fairly, and that the objections raised by the said
writ petitioners under Section 5A, were also not
dealt with properly. However, the learned Single
Judge upheld the Notification issued under
Section 4 of the Act and hence, granted liberty
to the Government of Tamil Nadu to continue
with the said acquisition proceedings, in
accordance with law.

Gusd dIgl 2§ Y YA SH d.q0 il
AHYRNEHI of]A Y oioll &slsd ¥LIAA & 5,
3. Nanhu made his will on 21st August 1937,
in the following terms : "This is the last will and
testament of me Nanhu son of Birma of Labasa

on the Island of Vanualevu in Fiji. Merchant. I
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hereby Revoke all former Wills and other
Testamentary writings by me heretofore made
And I Declare this to be my last and only Will
and Testament. I appoint my brother Jagannath
Son of Birma Merchant who is also my partner
to be my sole executor and trustee. I Give
Devise and Bequeath unto my said trustee all
real and personal property of whatsoever nature
and wheresoever situate of or to which I may be
entitled or over which I may have a disposing
power at the time of my decease absolutely save
only with the proviso that he shall, during her
lifetime, allow my wife Ramdassi to live in the
Dwelling house at Nasea where she and I now
live and shall supply her out of my estate with
money and goods sufficient to maintain her
during her lifetime in the manner in which she
has lived with me in my lifetime but having
regard always to the state of our business and to

any economic conditions which may affect the
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same and further that he shall himself make a
Will leaving the whole of his Estate to me
should he predecease me and otherwise to be
divided equally between my said wife Ramdassi
and Bacheoni the wife of the said Jagannath or,
in the event of the death of either, to the
survivor of them. Should my said brother
Jagannath predecease me I Give Devise and
Bequeath the whole of my estate including such
property as [ shall inherit from the said
Jagannath and remain possessed of at the time
of my decease to be divided equally between my
said wife Ramdassi and Bacheoni the wife of the
said Jagannath. And I Direct that if either the
said Ramdassi or the said Bacheoni shall
predecease me that the whole of my estate shall
go to the survivor of them and, in such an event
or events, I Appoint the said Ramdassi and the
said Bacheoni or the survivor of them, to be my

executrices and trustees."
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Gusd d1gl 2§ Y UAA sH d.q
AHYRNENHI of]A Y oiol] EslSd ¥LIAA & 5,
4. The suit property bearing No. 563, at
Ambedkar Basti near Balmiki Gate, Delhi-
110053 was originally owned by Shri. Kundan
Lal, father of the Appellant / Defendant No. 1
and Respondent No.1/Plaintiff. The plaintiff
claims that he had acquired title to the suit
property from his father, Shri. Kundan Lal by
virtue of a General Power of Attorney,
Agreement to Sell, Affidavit, and a Receipt. He
also claimed that his father had executed a
registered Will dated 16.05.1996 bequeathing the
suit schedule property in his favour. He further
claims that defendant No. 1 has been living in
the suit property as a licensee and after purchase
of the suit property by the plaintiff, the
defendant No.1 was residing in the suit property
as a mere trespasser. He further claims that in

order to gain wrongfully, the defendant No. 1
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sold half the portion of the suit property to the
defendant No.2, who is the Respondent No.2
before us. Hence, the plaintiff filed a suit against
the defendant No.1 and defendant No. 2 for the
recovery of possession, mesne profits, declaration
of title and mandatory injunction directing the
defendant No.1 to handover the original
documents to him. In response to the said claim
of the plaintiff, the defendant No.1 filed a
written statement and also raised a counter
claim, contending that the suit property was
orally transferred to him by the father in July
1973. He further contended that the plaintiff had
earlier filed OS No. 294/1996 wherein he
admitted that the father, Shri. Kundan Lal was
the owner of the property. However, he
withdrew the said suit on 06.06.1997. In the
counter claim, defendant sought for declaration
that the alleged documents i.e. Will, Agreement

to Sell, GPA etc. in respect of the suit property
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by Lt. Sh. Kundan Lal, who expired on 10th
April, 1997 was null and void and not binding

on him.

GURsd dIgl & Y UAA sH  ol.Rall
AHRNENHI ol Yyoioll eslsa wendd 8 5,
5. The appellant is the only daughter of Honaji
Dama Kadam (deceased). The respondent is the
son of cousin brother of said Honaji Dama
Kadam. The respondent is claiming the suit
properties on the basis of the Will dated
23.10.1975, said to have been executed by the
deceased Honaji Dama Kadam. The High Court,
by the impugned judgment, set aside the
judgment and decree of the first appellate court
holding that the Will was duly established and
restored the decree passed by the trial Court.
The District Judge on appreciating the evidence
placed on record had held that the respondent
failed to prove the execution of the Will; the

respondent examined only one attesting witness
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and his evidence was not sufficient to establish
that the Will was duly executed; in that view
reversing the decree of the trial Court dismissed
the suit filed by the respondent. One Duttatray
Raikar was the scribe of the Will. Ramkrishna
Wagle and Prabhakar Sinkar were the attesting
witnesses. During the trial the respondent,
Raikar, the scribe, and Prabhakar Sinkar, one of
the attesting  witnesses, were examined.
Prabhakar Sinkar, the attesting witness, in his
deposition stated that he did not know whether
other attesting witness Ramkrishna Wagle was
present in the house of the respondent at the
time of execution of the Will. He also stated that
he did not remember as to whether himself and
Raikar were present when he put his signature.
He did not see witness Wagle at that time; he
did not identify the person who had put thumb
impression on the Will. The scribe Raikar in his

evidence stated that he wrote the Will and he
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also stated that he signed on the Will Deed as a
scribe. He further stated that he signed on the
Will Deed as a scribe. He further stated that
attesting  witnesses, namely, Wagle and
Prabhakar Sinkar are alive. The High Court took
the view that though Wagle, the other attesting
witness, was not examined but his signature on
the Will was not disputed; both the respondent
and Raikar deposed that Wagle and Sinkar had
signed the Will as attesting witnesses; in these
circumstances the evidence of Raikar should have
been accepted. The High Court was of the
opinion that it was not necessary to examine
both the attesting witnesses and in case one
attesting witness examined was unable to
remember whether the other attesting witness
was present and had signed, then it was open to
the court to rely wupon the surrounding
circumstances as well as the testimony of other

witnesses. The High Court also took the view
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that though Raikar had written down the Will he
had also signed it and he could have been
treated as an attesting witness as he had also
signed the Will. Thus the High Court was of the
opinion that the Will was proved and the District
Judge was wrong in reversing the judgment and

decree of the trial Court.

GURsd dIgl d§ Y UAA SH  ol.q3all
AHRNENHI oflD Yyoiofl eslsa ¥endd & 5,
2. On or about April 15, 1952 the appellant
made an application to the Deputy Charity
Commissioner, Greater Bombay Region wunder
Section 18 of the Bombay Public Trusts Act
(Bombay Act XXIX of 1950), hereinafter referred
to as the 'Act' for registration of the Peer Haji
Malang Dargah near Kalyan in the Thana District
(hereinafter referred to as the 'Dargah') without
prejudice to his contention that the Dargah was
not a public trust to which the Act was

applicable. On August 3, 1953 the Deputy
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Charity Commissioner made an order declaring
that the Dargah was a public trust and directed
its registration as such. The Deputy Charity
Commissioner further held that among the
properties of the Dargah was the land bearing
Survey No. 134 of village Wadi on a portion of
which the Dargah is located. The Deputy Charity
Commissioner also directed that the appropriate
court might be moved for framing a scheme and
appointing Trustees. The appellant preferred an
appeal to the Charity Commissioner Bombay
under Section 70 of the Act against the order of
the Deputy Charity Commissioner. The appeal
was registered as Appeal No. 86 of 1953. Under
Orders of the Government the appeal was heard
by the Deputy Charity = Commissioner,
Ahmedabad invested for that purpose with the
powers of the Charity Commissioner. By his
order dated September 11, 1954, the said Deputy

Commissioner with appellate powers dismissed
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the appeal. Feeling aggrieved the appellant filed
an application under Section 72 of the Act in the
Court of the District Judge, Thana to set aside
the order of the Deputy Charity Commissioner
with appellate powers, contending that the
Dargah was not a public trust, that Survey No.
134 was not the property of the Trust and that
the appellant was a hereditary Trustee. The
application was opposed by respondents Nos. 1
to 4 who had intervened during the proceedings
before the Deputy Charity Commissioner and by
the Charity Commissioner respondent No. 5 who
was also impleaded by the appellant in that
application. The respondent contended that the
Dargah was a public trust and the laud bearing
Survey No. 134 belonged to the Trust and the
appellant was not a Trustee of the Dargah. By
his judgrnent dated April 26, 1955 the District
Judge , Thana held that the Dargah was a public

trust but he left the questions as to whether
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Survey Plot No. 134 belonged to the Dargah or
not and whether the appellant was a trustee or
only a de facto Manager of the Dargah, open for
decision in the suit which had been filed by the
Charity Commissioner. Against the order of the
District Judge the Charity Commissioner filed an
appeal in the High Court, being Appeal No. 501
of 1955. The appellant also filed his cross
objections. The said appeal and cross objections
were heard together and the High Court by its
judgement dated November 19, 1958 confirmed
the finding of the District Judge about the public
nature of the trust and further held that the
District Judge should have decided whether
Survey plot No. 134 was the property of the
Dargah or not and whether the appellant was a
trustee or a Manager of the trust. The case was
therefore remanded back to the District Judge
for deciding these questions. Accordingly the

District Judge reheard the matter and by his
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judgment dated February 29, 1960 held, in the
first place, that Survey plot No. 134 of village
Wadi was not the property of the Public Trust
Peer Haji Malang Saheb Dargah and that the
appellant was the hereditary trustee of the Trust,
his family being its hereditary trustee. Against
the judgment of the District Judge two appeals
were filed in the High Court. First Appeal No.
338 of 1960 was filed by respondents Nos. 3 and
4 and First Appeal No. 422 of 1960 was filed by
the Charity Commissioner, respondent No.5. Both
the appeals were heard together by the High
Court. By its judgment dated March 8, 1963 the
High Court confirmed in the first place, the
finding of the District Judge that the
management of the Dargah has been in the
family of the appellant. With regard to
ownership of Survey plot No. 134 on which the
Dargah is situated, the High Court held that the

appellant was not the owner of that plot but
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that it was the property of the Dargah.

BwIsd &slsd &ldal siA diglRA Uldldl
e1d] 2%1H1 ¥ 651Ssdl ¥2AA & d ol%R AHS AUdI
agil diglA ldiofl v eldiofl ele sgdig dld dsél
GlollgE] 2ol €211 S2SI Vol UUR ¢ Glallgé] 2uelo]
& ddl ele Angdl HI2 &lddl eld]l sd 8. %]
GWRIsd ANURIZIAHI @I A1Ad ([Q2Ad] Al Al
eldiHl ¥@1dd ([Qaadl Aal HiddIHI A19d EIE Ao

(G1ool—[Cloal 9. dell di€lal d HeE3U UL S dH ae].

(€) Gudsd uldgigl oi.a/a &l 1/3 %
9Ad AHIUINZIHI SSdal $5d 2l ¥¥Ac2all URI—AHI
SRR HXG ofl”A HYGloll §Sd €Y HIZ AEW

ol A+ YRYY® SAUIHI A119d 8.

1. The only issue which has been raised in this
batch of matters is whether Hindu Succession
(Amendment) Act, 2005 ('‘the Amendment Act')
will have retrospective effect. In the impugned

judgment (reported in AIR 2011 Kar.78 Phulavati
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vs. Prakash), plea of restrospectivity has been
upheld in favour of the respondents by which

the appellants are aggrieved.

(0)  GuRlsd UlddI€] .2 % % UAA SH ol.Q

of| AN ENHI of A Yxloll &slsa ¥eNdd 8 5,

1. A brief outline of the pleaded facts would
portray the rival orientations. The appellant, to
reiterate, filed an application under Section 276
of the Indian Succession Act 1925 (for short
hereinafter referred to as the Act) with the Will
annexed, seeking grant of Letter of
Administration. He stated that the Will had been
executed by Mr. Nathu Singh on 22-10-1973, as
the sole and absolute owner amongst others of
Municipal House Tax No. 807 (Private No. A/
152 to A/162/1) situated at Sukhdev Nagar,
Kotla Mubarakpur, New Delhi, bequeathing the
same to him. The appellant stated that the

testator nursed great love and affection for him
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for the services rendered by him and was not
favourably disposed towards his sons for their
disagreeable conduct and activities. It was
mentioned that the testator expired on 02-08-
1980 at Delhi whereafter, Shri Harswaroop
Sharma, resident of 41, Subhash Market, Kotla
Mubarkpur, informed him to receive the Will
lying in his custody. It was, thereafter, according
to the appellant that the application for Letter of
Administration was filed. In the petition, he
averred the names and particulars of the sons
and daughters of the deceased testator and
disclosed further that the subject matter of the
Will was located in New Delhi. That the Will
was executed and made in Delhi was also
mentioned. The appellant did provide and sign a
verification declaring the correctness of the
statements made therein. Further another
verification subscribed by Mr. G. C. Kumar,

Advocate, Delhi in the capacity of an attesting
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witness to the Will, was also made.

BuURlsd UlAUIE] of.2 2§ 2% YA SH of .|
AHRNENHI oflD Yyoioll eslsa ¥endd & 5,
1.1. The civil suit aforesaid was filed by the
plaintiff-appellants for declaration and injunction,
essentially with the submissions that they had
Sgnature Not Verified DEEPAK SINGH Date:
2020.04.24  6:20:11 IST Reason: cquired
ownership rights in the suit properties (described
in Schedules A to D attached to the plaint) on
the basis of a Will dated 20.05.1991 executed by
the owner of the said properties Sri Sangappa
son of Pampanna Shett principal Koppal, and
that a trust created by the defendants on
28.05.1994, in High COL name" Shri Sangappa
Pampanna Gadagshettar Trust, Koppal" in
relation to the suit properties, was illegal, void
and not binding on the plaintiffs. The contesting
defendants i.e., defendant Nos. 1 to 5 refuted

the claim so made by the plaintiffs while
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questioning the genuineness of the alleged Will
dated 20.05.1991. The defendant No.7, one of
the erstwhile trustees of the said trust, however,
admitted and endorsed the claim of the

plaintiffs.

GuRlsd UlAdIE] of.2 d2§ Y UAd SH oi. 3l
AHRNENHI oflD Yyoiofl eslsa ¥endd & 5,

Shri Yumnam Joykumar Singh, Smt.
Yumnam Ningol Khumanthem Ongbi Bijanbala
and Smt. Yumnam Ningol Binodini Devi, who
are the respondents, are the son and daughters
of late Yumnam Gouramani Singh. Smt. Yumnam
Ongbi Tampha Ibema Devi, who is the appellant
in this appeal, is the widow of late Yumnam
Mani Singh, son of the said late Yumnam
Gouramani Singh, Smt. Yumnam  Ningol
Harijabam Ongbi Binodkumari Devi, who is the
respondent No.2 in this appeal, is a daughter of
late Gouramani respondent. Smt. Loitongbam

Ningol Yumnam Ongbi Ibeyaima Devi, Yumnam
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Raynold Singh and Kumari Yumnam Rina alias
Riya Devi, are widow, son and daughter
respectively of late Yumnam Birmani Singh, son
of the said late Yumnam Gouramani Singh. Smt.
Yumnam Ongbi Lalitabi Devi, is the widow of
the said late Yumnam Gouramani Singh. Shri
R.K. Barunisana Singh, who is the proforma
respondent in the appeal, is the husband of
Binodini. Appellant filed an application alleging
that her father in-law Yumnam Gouramani Singh
duly executed his last will on 13-8-86 in
accordance with law in presence of two attesting
witnesses bequeathing the plot of land under
C.S. Dag No. 16/2720 measuring '053 acres of
Patta No. 304 of Unit A-1 , Imphal Municipality
at Thangal Bazar along with building standing
thereon in her favour. In this application, the
appellant prayed for granting letters of
administration with the Will annexed in her

favour. The appellant before the High Court and
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respondent Nos. 6, 7 and proforma respondent
No.8 opposed the application by filing a written
statement wherein they denied the alleged due
execution of the will. It was submitted that there
was no execution of a will much less in
accordance with law. It was also stated that on
the alleged date of execution of the will i.e.
13.8.1986, the said Yumnam Gouramani Singh
was staying in U.P. and not in Imphal. It was
also alleged that there were suspicious
circumstances which ought to be considered
before the will could be accepted as genuine. It
is to be noted that in the proceedings before the
learned Additional District Judge the following
three issues were framed.

"(1) Whether late Yumnam Gouramani Singh
left behind a Will dated 13.8.1986 bequeathing
the plot of land under C.S. Dag No. 16/2720
measuring 53 acres of patta No. 304 - A of Unit

A-Imphal Municipality to the petitioner Yumnam
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Tampha Ibema Devi ? 2 ) Is the Court fee paid
properly ? 3 ) Is the petitioner Yumnam Tampha
Ibema Devi entitled to the relief claimed ?" It
appears that by judgment and order dated
9.4.2004 the learned Additional District Judge
accepted the prayer and directed as follows

"Heard Learned counsel for the parties. And also
for the discussion, observations and reasons
aforesaid, I am of the view that (L) Y.Gouramani
Singh had executed the will Ext.A/1 in favour of
the petitioner. In the result, it is ordered and
decreed that a letter of administration be issued
in favour of petitioner on her deposit of the
requisite stamp as required by the Indian
Succession Act, 1925, minus the plot of land
given in Exts. B/1, B/2, B/3 and B/4. Case is
accordingly disposed of. "The primary stand
before the High Court was that no issue was
framed regarding the genuineness of the Will,

and the requirements of Section 63 of the Indian
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Succession Act, 1925 (in short the 'Succession
Act'), and Section 68 of the Indian Evidence Act,
1872 ( in short the 'Evidence Act') were not kept
in view. The High Court accepted the prayer
particularly with reference to the evidence of PW
2 who claimed to be one of the attesting
witnesses. The High Court allowed the appeal
inter alia holding that the evidence of PW2 is
vague and it cannot be said that there was due
execution of the will in question. PW 2 was not
even having knowledge about the death of the
alleged executor more than 14 years prior to the
date of his giving evidence. Though he claimed
that he had reached the house of said
Gouramani Singh on being summoned, there was
nobody present when he had gone there. He
stated that he had put the signature without
understanding as to why he was putting his
signature and he did not know the nature of the

document on which he had put his signature. He
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also did not state that said Yumnam Gouramani
Singh put his signature on the document or if
the said Gouramani Singh said anything about
his signature or mark having been put on the
document. He did not say anything about
presence of any another person as an attesting
witness in respect of any document by the said
Yumnam Gouramani Singh. The High Court
concluded that PW2 failed to testify anything
regarding alleged due execution and attestation

of the will. Accordingly, the appeal was allowed.

—: [aefydl s12 2N :—

(Ra)  [ediofl sl uendl,acoc H¥ot dHY
WRidl Al oA, 1¢9R ol sdH-0a, 02 ¥dl
¥ UISR SA deal sIE AH2 2419 & dofl ge91 Yxo
SI2 YsIel AU Ad] 20211 dgal s1E 4421 2419 dl doall
sAoll &slsdl YR sAiofl wdisielR] doil Aed §
dielatl 213 eld 8, d ulddieldl adoiaiga diet Aad]

215 dife. ofleyl IceElHi slA dl, % ulddiel dielail
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Widlg ARl 2d vise 3 dl dal Aiellell [NaRiai
A1)l 118€] 2A1Udiof] ¥33)31d Ul 8] oief]. 232d $

SIUEIS A I Riedlia 8 § g1l al dotl Gidgdl

GUR dotl 521 Y412 S29iof] 6121 &. A1 AEA ol lH. Y UIA

Siéofl Yslel 20aU (¥) AR{IAl 22u (A24.2(1.) €

2l Ryollflud s1Gedld clids] [A3ea R Ui

81dd © S, In a Suit the plaintiff must prove his
title independently. Decree in his favour can not
be awarded only because defendant has not been

able to prove his title.

(R) gggHi gigl €l 2uRAlgls Adls Ase, 1es3
ofl s 3% Al 3¢ YxGiofl [Astiual agil siu] Hollef
6s¥ofl e1e AUl A1dd & RIR A1 USR] elE S1Ed|
Hoigsloll Adl 8601 & ia AHoURI usRdl €le
8 Aed 5 digl ugH A Ry 8501 AUdl ¥R
8 5 Al AUl 618 A1 AR, oAl dIE] S
usiRdll e1€ HNYYI 8SSER Giofl S aile. dgAHI, 21 ULl

SIRAEIS UM [[eddid 8 S, ¥ UASR ¥ €21
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AV

1211 dgol A1 d YRUR Sdlofl ofix] dHell GuR

1 8, 2l Hecdyel Riegical edlotHi def 211 SIA 4l

HeRAIofl AT oflD Yol s2U1i 24190 8.

HEl oi.q &l ¥ ol SREN :—

(23) 21 s1A Yel 0. &l ¥ WRRWR Ascll A1g
Asnddl eld A8l Yoiddal 2lndisll age] g€
axHld HERAll AT AsAIY sUIHT 21T B, I
siA diglRA A eslsd AllGd salel 8 5, eldigioi]
[Adasa AYsd geoioll aifaslel Fasa 8. =il
didid dIEl d§ Y YUAd HIVIs d@l €d1dY]
WRIdIRAle]  HYRAISot  ye  dIglRA Ais—93 €
Uldllefl 2AcURde] AIdIEat1d] 2% §3] YGildll 41Ud
& Aol A1H 11U diglof] GAzauiRd sAIHI A1dd & dai
JIElRA 2RUrULRl BA2dUIR &Rl SOd A O S,
HRI MdA eldigiof] «dlal Udiell saiefAiel s3d
8 ed U 8 § AR di€lall MUaiRA Uidlofl %idof]

sHILNHIY] wHlol Wle s3d 81a A AN2NHI e1didia]
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[Adsa uYsa ggololl Hidlsledl [Adsa olaid] ol
qaRIHi diglof]l GHeduRig YRISal SN dl dIElal A
Yl voR ol 5, eldidiol] [Adsd uedl #i2 dellal
RarRA sig aslaluda [Fdasasiel Aada sl
Guldl 5dl § 54 dell Ul 2UR 8 § ARjAR dIEld
Uldial % uoiR ofefl 5 dellel MdiA sg sHAHIY]
eldidiofl FAasa viledl dell elgiaia Fasda Aysd
gzoioll HifAslofl Fasa & d digl adiftis § e2d1d%]
Wi41efl Aifcid s3] sdl o€l 2Aal diglal A ULl voR
aefl 5 eldigiofl Fasa geolls & 5 Azl Uldidl
Asdlofl 8. 241 GURid UlAJIE] 6.2 d§ sUIHI 2419 d
BdeduiRiAl Ul dIglA sod pvid 8 §, eldidid]
[Adsa dellel MadiRA dofl 2auwila 21asaiel] vidle
i d olioid defla sig dsR ol dell 241 A+
&slsd digl sig AHilvis § £2a19%] YraA1e eigigiod]
[Flasa AYsa ggolddl aidislell [Fasa  eldid]
eslsd A1Cia s3] sdl oiefl. dell d alicid YR &dl

ol &l Aol d &slsd Allcid sAUIAH] dIE]l [o1vsn 213
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~

gld Fefl Hel of.q0ll ¥dIot d d aiSRHI AHudiai

?3/

A9

() Al sIA - AR elgigiofl  [#Aasd
qurgeyRIdl [Fdsd 8 d eslsd Allcd sdidfl 8.
¥ oioid GWR s3d [darddiRr Uyl dl gURIA
deiA 2i5-93 &l AHIUA HIlVis Yoilol] &llal dgfA dl
qigla erdidia] gdlololl 24d ciciR el Al ol dg
GdedurRaai w11d & dxe eldidiol] alotol] uElRi
yel deflel uioR ol 24al eldigial] «dleiai 8cd del
SUR /Al d vl YIE aiefl AAal ¥R delA ¥elidd
gld 5 edidid]l Fdasd dellel MadrRd Auld
AHIgsHiY] uile s 8 d alleid dellal sig ds:AR ofe]
Aol BazdurRdAHi deflA «eldd 8 5§ HRI WU
%3] 2RI GlIE A [Adsad] dRAER A5 ollH evid
54l SIg Wlcol $3d ai®fl. 1 diglofl [22A1 e1d91dii]

[FAdsdHl 81 dl deflA AH4Y (821] AUl Uical

Sdloll SIg YR1d1 41 385 GUR ofel. dail, diglatl Nal
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dl.01—0F—ACCLall A% AiS— 02l H2I UHIRIU]
HYG 23] AR—A 8§ ol ddlall Y] AUl GIE 1EE
¢ ] 20a% Y&l aidoll e1dl ervid syl I Yell ag
gy el dIglA ([HAdsadi dRidgARA (@A &ldl
oioid SIg Wcol SAlg] 385 GUR olefl. dell 2uwe
9 5 e191910]] Adsa deIgeARId [Hdsda 8. d eslsd
AR sAIH] dIE]l [ovsn 2R-1d 8. A&l HEl of.R ol

AU SISIRHT AIULIH] 241D €.

(RU) 2 s giglRA dellel Hige] A=ciAo
oiFlHol URSIdIAIRA ulddiglol dsRIHI s3E  [Ad
JRSIRAEAR, HalldZ]l del 2118f] sUIHI 2A1dd & dY
eldigiofl FAdasdadi deflel a/2 @A & d &slsd
AllCid el & gy, Y4l Ale(cluH, 1R ol
SEH—09, 202 ¥ldl ¥ USR SA ddal SIE AH2
AHA & dofl el Yol si& Ysiel wHW dd
AU @l SIS AH2 A19 dl dotl SAll &slsdl YaR

sdlof] wdIHElR] dall 2A2d § di€lal R eld 8, d
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ufddigld] acingoll diet Aadl s «le. diglA dl
doll Gidojdl GUR dell $A YdIR sdlall &l 8. del
q1glA Uldiall eldiofl 8slsd 2AIfcid sdl HI2 AHIlUs
d@ll e2dids] YAdl % $3] Al dHIH clleidl YRAUR
sdlofl YRI . ¥AR dIEl eldiHi Ad] eslsdl deal
AU & 5 dl.ac—oc—accwoll A% dldoll AHIER
Al.RC—02—ACCall A% $SIR allé of.29Us UsIdd]
¥ Aogl uAHIfGla &3] day dld s3@ d 2eciiad
su4dlof]l ¥18RAd HI2 E1d] S & ual sedld dld
HEH RARUciGal oilHal UuRSIUIEIA 52 o] d dldd]
diFlu dxdlofl 1IF1RS § AHlalRis Relc el A13) o &dl
ol U IFlgAH 28dI Vol &dolAUda S3 ISdl olgl AH1d]
gslsdl A19 aldal €19l 3d & dl A1 &slsdl AI[cid
SU1 HI2 dIE] d§ dIE]l [RdIR Ao S AlBEA AHIdIE
GuR duRdd oef] 2al Ad] sIg HIlUis § £2a1A%] Y1l
% 5 ol®fl § oliell A &slsa A1 AR S HEA
Acicdal oflHol URSIUIAIRA s oiefl d dldd]

diRIW dA1ol] AIRIRS s HlalAs Reld uel A7) o &dl
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Aol U 1l VHal &HoRUAG §3] ISdl aigl. URg,
A1) Slef & GlIGid AHA YRIdI E23RUIal 385 GUR AH1dd
ot®fl al s5d eldl 2RI 21d] (a1l dvidl H11e]
AHId] eslsdl Widlall siIEl Yol YRR &Ad] el
S olgl. deRIHI Hecdoll (icid A 8 § dIE] dS§
AHis—9u &l co Yellotl eI AR YRAYUIAT %

DY N

A 8 Wy, dIElA ¥ dld e Ydiu A8l clofidé]
Sldiall €191 $3d 8 d dld o 241 S1A Y SAIHI A419d
alefl. KUl AR dIE]l dE ¥ €2dIAY ARSIRAEAR,
Glol19] Aol 2€ YUIUI &ldigf ¥Rl E1€ HIAd &l) d
AANHI AR AER €A% Aded § dld eldiotl
S13 2850l G191 % of &l ol H1d dld § dofl aisa s
£2c1A% % SAIH1 AI1Ad of &1) d ANNAHI A ol 1]
S €31 §281 via uuuell eiRg eldig dyy dla e
gqiula eldlel sel S ol Aal d d dld % 2% o
1y d1gl A dld ARsIRIEMR, Glalldd] ol 2112l

SUIHI AH19d aldldl] alicAd sigf uel HIviS § £2d19%]

Y418l HifGid 54131 (oivga 21-3d 8,
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(28)  YuRriHi, Al sIA A eslsa olud] %33
8 5 2i5—99 & 2A1H olall ol.§ &SSUASO(l oiSH 2%
SAIH A19d O ¥ dIE] dR§ Y SAIH] A419d © ddl
oll€l ol. 1299HI d1.9R—0C—AES Call A%Yal] & ol A
U ¥RIdd 8 § olHel Udol] URSIUIEIRA
allgjcilef UHIGIEY cisiR] uidell di.R¢—ou—aesail
A% W2 AAUILI €2dAIAY of.3uc3 dUIRl A
soix dlell. dell 2uxe 8 § A eldidid] ([Aasd
222 AuIl edIdxefl uile s3d 8. dYRIAI,
AHis—9¢ &l 2A1H olyail ol.§ &SSUASA] allel ol. AUUT
ol eld1910]] wlloini ¥HAEX] ool URSIUIAIG]
ollH AScll AS Y2 dS 3oy €5 EIVA SAUIHI
AIAE 8. RIRGIE Al SIA AHIS—<3 Y¥ ol
SAS2R URSlaIRAIA ULl dl.o3-10—20930ll AY

~

dltl of.a9us olioid dldell dRAIg Jdle ¥rldd
& ol [Adot HI2 SIg u¥ol]l sREI o &ldig ¥RII1dd
8. RIRGIE AIS—¢v H¥o sAsY] ddq1Sol A1

YRl dl.2E—02—ACEUal| A% HIHAAERAA uHIlRId
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S} ofigd ofioid d AHI dieh AdIHi A19d o1l Aol
1< d¥oll dioll AHY GlIE 2R §3] & ddl 2ure g5
A 8. RIRGIE AIS— U HXG AR”YY HeJd [Ae19]
([AdIE) AHEIYIEIAIA ULl dloll §SHHI U
&AM O § | [SRAIHI H01Re] A5 ¥ dld 2% &Jd ©.
¥ VUR dIEARA ol dl.RE—0—-UCCUdll 2AY
HHAAERRA uHIBId A © ual d AHI S
qig] AdIHi AH1Ad o] el U< d¥all AiGl AHY GlIE
%] 83 & ial SIUEl ¥12Ad RUlSca HEE S A ULl
Uldloll gSHH1 ¥21Ad & dH Y1l %ER 21
dlHYR SAIHI AHIdd 8. Al GWid AHis—cw ¢
UlAdIg] ol. % %ol ol ¥HAEX ol 1414 A UIR1g]
AloiEally Y A O val ddlofl GaeaurRi dig
AR5 A Add & d &Rld vl deflA
UYLl dHi weldd 8 § eldidia] dldsdell 4o
HIAS HRI AMRA &dl ol HRI AAAA  HRI

ufciall dlcidi %1222 dfRjudoly S ©. AIH, 3oy

255 Yol el Ulddig] of.q6ll ol dlo] ol oY
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SSHI SIRIEMR ElVid YJAdIg] 2SS BGUR © Aol GWR
¥R1Ad (A21d A1 SIHoll dIEIRA 3do’ ISSHI URI AER
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sasel a2l sAseH] dxx AR Heyd [Aail
AHHEIYIESIATA RUrULT YR11Ad 8. 1 3]d GUR $3d
AT Yo ¥ €didy A § dld sdlofl HEHA
AESR &dl olgl ol d dld eun gdiofl ele Hidd
& d dld % 21 SIA 2 of &l ol ¥AUR d Y % of &l
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A5 dlel. duRIHI Ais—a0 &l dig o.a9us
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AHAd & d ot uQl U & § RARciClol ol]Hol
uRsldidliall ofid erdidiof] dldasa 1A & ddl a3l
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gAY S3 AU O F dld Y¥ HEH ©RRI S
Hldsd daoll Yot AHRAEN] ool URSIdIAIG HA AN
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oS %], diRAloll ¥dIG vial UElolIHi HX0l ol
SAIHAI AHIdd 8. %A1 AHis—a35 &l ulddiel o2
s AIIEalIHI BUR ARAUIR %Y & ddlall Gazduid
1€l 2§ sAUIAI A19d O dofl YGHioflo] HAIS0 Sl
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Hldsdoll §sd 213 351 Alal 5 1300 AUlLH].dI0l] ¥l
dl.23—05—209Vall A% Uiled 8. JWIH, dilall
HiglloiAlA  ulddigldl  aseidi sa dld
ARSIRUEA Clofidd]l al eanel sAYYIHi AH1dd
8 d 8slsd del di€lall eldidiol] dldasdai a/2 gl
8 d eslsd AIlGid sU1HI GURISd $2d UAUT ¥ dIE]
Uldlall HIGis § €2d19%] A5 uel WidiAel Yar
$3 QA5 of &l Aol d &SIsdl YRUR SAIHI dIE]

[o1vs1 2R-A &Iy Al HEl 6.3 ol Toll ¥UIH olSRH]
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