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ORDERS ON I. A. NO. IORDERS ON I. A. NO. I

1.1. This is an I. A. No. I under Order 39This is an I. A. No. I under Order 39

Rule  1  and 2  by   the  plaintiff   seeking   toRule  1  and 2  by   the  plaintiff   seeking   to

allow   the   instant   application   and   grantallow   the   instant   application   and   grant

ad­interim exparte   temporary   injunctionad­interim exparte   temporary   injunction

restraining      the     defendants    fromrestraining      the     defendants    from

alienating/encumbering   the   suitalienating/encumbering   the   suit

schedule properties.schedule properties.

2.2. The   plaintiff   has   sworn   to   theThe   plaintiff   has   sworn   to   the

affidavit annexed to this application thataffidavit annexed to this application that

the instant suit is filed seeking for the reliefthe instant suit is filed seeking for the relief

of specific performance of agreement/contractof specific performance of agreement/contract

dated   06.07.2015,   by   completing   thedated   06.07.2015,   by   completing   the

formalities of phodi and conversion and comeformalities of phodi and conversion and come

and   execute   the   registered   sale   deed   byand   execute   the   registered   sale   deed   by

accepting   the   balance   sale   consideration   ofaccepting   the   balance   sale   consideration   of

Rs.   4,41,70,000/­   and   by   handing   overRs.   4,41,70,000/­   and   by   handing   over

possession of suit schedule properties and topossession of suit schedule properties and to

grant costs of the suit and to grant such othergrant costs of the suit and to grant such other

relief or reliefs as this court deems fit to grantrelief or reliefs as this court deems fit to grant
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in the facts and circumstances of the case inin the facts and circumstances of the case in

the   interest   of   justice   and   equity.   That   thethe   interest   of   justice   and   equity.   That   the

defendants   have   unilaterally   cancelled   thedefendants   have   unilaterally   cancelled   the

agreement of sale dated 06.07.2015, whereinagreement of sale dated 06.07.2015, wherein

they   received     huge   advance   salethey   received     huge   advance   sale

consideration   of   Rs.   30,00,000/­consideration   of   Rs.   30,00,000/­

where    as     the      total        considerationwhere    as     the      total        consideration

agreed was  Rs.4,91,70,000/­. That the receipt ofagreed was  Rs.4,91,70,000/­. That the receipt of

sale   consideration   is   not   disputed.   But   thesale   consideration   is   not   disputed.   But   the

defendants   have   taken   stand   that   there   is   adefendants   have   taken   stand   that   there   is   a

National Highway Authority of India. But the saidNational Highway Authority of India. But the said

notification is for widening  of National Highway,notification is for widening  of National Highway,

where as the schedule property measures largerwhere as the schedule property measures larger

extent of 4.18.8, the remaining properties will beextent of 4.18.8, the remaining properties will be

free   to   be   a   part   of   sale   deed.   There   was   nofree   to   be   a   part   of   sale   deed.   There   was   no

impediment   for   that.   But   the   defendants   haveimpediment   for   that.   But   the   defendants   have

dodged   without   doing   phodi,   without   evendodged   without   doing   phodi,   without   even

applying for phodi and conversion thereby puttingapplying for phodi and conversion thereby putting

him in huge problems. That the averments madehim in huge problems. That the averments made

in   the  plaint  may  be   read   in   conjunction  within   the  plaint  may  be   read   in   conjunction  with

instant   affidavit   to   avoid   repetition   of   facts.instant   affidavit   to   avoid   repetition   of   facts.

There   is   a   thereat   of   the   defendantsThere   is   a   thereat   of   the   defendants

inducting   third   party   rights   in   the   suitinducting   third   party   rights   in   the   suit

schedule  property.   If   the   same   is  done,  byschedule  property.   If   the   same   is  done,  by

alienating   or   encumbering   the   suitalienating   or   encumbering   the   suit

schedule   property,   he   will   be   put   to   greatschedule   property,   he   will   be   put   to   great

hardship   and   injury.   That   the   defendantshardship   and   injury.   That   the   defendants
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may   be   restrained   from   creating   anymay   be   restrained   from   creating   any

encumbrances  or   charges   in   respect  of   theencumbrances  or   charges   in   respect  of   the

suit   schedule   properties.   That   the  balancesuit   schedule   properties.   That   the  balance

of   convenience   lies   in   his   favour   andof   convenience   lies   in   his   favour   and

irreparable   injury  will   be   caused   to  him   ifirreparable   injury  will   be   caused   to  him   if

the   injunction  is  not  granted  and notice   isthe   injunction  is  not  granted  and notice   is

issued,   then   the   defendants   will   becomeissued,   then   the   defendants   will   become

alert   and   they   may   further   createalert   and   they   may   further   create

complications  in the matter.  To protect  thecomplications  in the matter.  To protect  the

properties and to prevent injury to the suitproperties and to prevent injury to the suit

properties, the protection by way of interimproperties, the protection by way of interim

injunction   is  necessary.  Hence   the   instantinjunction   is  necessary.  Hence   the   instant

application for temporary injunction. application for temporary injunction. 

3.3. The   defendant   Nos.   1   to   3   have   filedThe   defendant   Nos.   1   to   3   have   filed

their objections denying all the contentionstheir objections denying all the contentions

of   the   applicant   and   have   contended   thatof   the   applicant   and   have   contended   that

the   plaintiff   filed   the   suit   against   thethe   plaintiff   filed   the   suit   against   the

defendant  is not maintainable in the eye ofdefendant  is not maintainable in the eye of

law,   the   suit   itself   is   infructious,   becauselaw,   the   suit   itself   is   infructious,   because

the   contract   between   the   plaintiff   andthe   contract   between   the   plaintiff   and

defendants   is  not   in   subsistence.   That   thedefendants   is  not   in   subsistence.   That   the

said defendants  have already cancelled  thesaid defendants  have already cancelled  the

agreement   and   returned   the   entireagreement   and   returned   the   entire

agreement   amount   of   Rs.   30,00,000/­.agreement   amount   of   Rs.   30,00,000/­.

After   the   cancellation   of   the   agreementAfter   the   cancellation   of   the   agreement

between   the   parties,   the   very   salebetween   the   parties,   the   very   sale
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agreement  dated  06.07.2015,  was   returnedagreement  dated  06.07.2015,  was   returned

and  handed  over   by   the  plaintiff   in   favourand  handed  over   by   the  plaintiff   in   favour

of   the   defendants.   That   the   original   saleof   the   defendants.   That   the   original   sale

agreement   dated   06.07.2015   is   in   theagreement   dated   06.07.2015   is   in   the

custody   of   the   defendants,   the   saidcustody   of   the   defendants,   the   said

plaintiff  has not come with clean hand andplaintiff  has not come with clean hand and

has  come with  photo­state  copy,   if  at  all   ifhas  come with  photo­state  copy,   if  at  all   if

plaintiff   is   having   a   original   agreement   heplaintiff   is   having   a   original   agreement   he

has   to   furnish   the   same   and   contest   thehas   to   furnish   the   same   and   contest   the

matter otherwise this court may be pleasedmatter otherwise this court may be pleased

to   dismiss   the   suit   with   cost   and   taketo   dismiss   the   suit   with   cost   and   take

necessary action against   the plaintiff.  Thatnecessary action against   the plaintiff.  That

the   defendants   are   absolute   owner   of   thethe   defendants   are   absolute   owner   of   the

suit   schedule  properties,   the  1suit   schedule  properties,   the  1 sts t   defendant  defendant

is   the   power   of   attorney   holder   of   the   3is   the   power   of   attorney   holder   of   the   3 rdrd

defendant,   they   have   entered   into   deed   ofdefendant,   they   have   entered   into   deed   of

sale agreement  in  favour of  the plaintiff  onsale agreement  in  favour of  the plaintiff  on

06.07.2015   and   also   they   have   received06.07.2015   and   also   they   have   received

advance amount of Rs. 30,00,000/­. but asadvance amount of Rs. 30,00,000/­. but as

per   the   agreement   contents   plaintiff   hasper   the   agreement   contents   plaintiff   has

not full  filled the terms and conditions andnot full  filled the terms and conditions and

not shown his  ready and willingness  to getnot  shown his  ready and willingness  to get

the original  sale deed executed during thatthe original  sale deed executed during that

period   the   Ministry   of   National   Highwayperiod   the   Ministry   of   National   Highway

and  Road  Transport  Department   as   issuedand  Road  Transport  Department   as   issued

a paper  publication  for  acquiring   the   land,a  paper  publication  for  acquiring   the   land,

after   the   notification   defendant's     haveafter   the   notification   defendant's     have
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issued   a   cause   notice   to   the   plaintiffissued   a   cause   notice   to   the   plaintiff

regarding   cancellation   of   the   saleregarding   cancellation   of   the   sale

agreement   dated   06.07.2015.   After   theagreement   dated   06.07.2015.   After   the

receipt   of   the   notice   plaintiff   got   issued   areceipt   of   the   notice   plaintiff   got   issued   a

reply   notice   dated   07.04.2016,   after   thereply   notice   dated   07.04.2016,   after   the

via­media   both   the   plaintiff     andvia­media   both   the   plaintiff     and

defendants   have     cancelled   the   agreementdefendants   have     cancelled   the   agreement

of   sale   dated   06.07.2015,   than   returnedof   sale   dated   06.07.2015,   than   returned

the   original   sale   agreement.   As   per   thethe   original   sale   agreement.   As   per   the

final   settlement   defendants   are   paid   thefinal   settlement   defendants   are   paid   the

amount   of   Rs.   30,00,000/­.   After   theamount   of   Rs.   30,00,000/­.   After   the

payment  made  by   the  defendants    plaintiffpayment  made  by   the  defendants    plaintiff

was   handed   over   the   entire   original   salewas   handed   over   the   entire   original   sale

agreement   and   cancelled   the   same.   Afteragreement   and   cancelled   the   same.   After

obtaining   the   cancelled       original   saleobtaining   the   cancelled       original   sale

agreement   the  defendants     have  not   at   allagreement   the  defendants     have  not   at   all

decided to any thing regarding selling awaydecided to any thing regarding selling away

the   property   without   completing   thethe   property   without   completing   the

acquisition   process   made   by   the   Nationalacquisition   process   made   by   the   National

Highway   and   Road   Transport   department.Highway   and   Road   Transport   department.

That   when   the   contract   between   theThat   when   the   contract   between   the

plaintiff   and   defendants   is   closed   theplaintiff   and   defendants   is   closed   the

relationship of  vendor and vendee  is not  inrelationship of  vendor and vendee  is not  in

subsistence.   That   the   averrments   made   insubsistence.   That   the   averrments   made   in

the   plaintiff   is   not   sustainable   under   law.the   plaintiff   is   not   sustainable   under   law.

Further  denied  all   the  averrments  made   inFurther  denied  all   the  averrments  made   in

plaint  para  No.  10,  11  and  contended   thatplaint  para  No.  10,  11  and  contended   that
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when the contract between the plaintiff andwhen the contract between the plaintiff and

defendants is not in existence, the questiondefendants is not in existence, the question

of   executing   the   registered   sale   deed   andof   executing   the   registered   sale   deed   and

enforcing   the   agreement   of   sale   throughenforcing   the   agreement   of   sale   through

judicial   process   is   not   permissible   underjudicial   process   is   not   permissible   under

law.   The   defendants   are   dragged   to   thelaw.   The   defendants   are   dragged   to   the

court   unnecessarily.   That   the   cause   ofcourt   unnecessarily.   That   the   cause   of

action stated by the plaintiff is not correct,action stated by the plaintiff is not correct,

the   said   cause   of   action   stated   by   thethe   said   cause   of   action   stated   by   the

plaintiff   for  his  own convenience    for   filingplaintiff   for  his  own convenience    for   filing

this   false   suit   and   with   an   intent   to   getthis   false   suit   and   with   an   intent   to   get

wrongful   gain   and   hence   has   prayed   forwrongful   gain   and   hence   has   prayed   for

dismissal of the application.dismissal of the application.

4.4. The   following   points   arise   for   myThe   following   points   arise   for   my

consideration.consideration.

1.1. Whether   theWhether   the

applicant   has   madeapplicant   has   made

out   a   prima   facie   caseout   a   prima   facie   case

for   the   grant   offor   the   grant   of

temporary injunction?temporary injunction?

2.2. Whether   theWhether   the

applicant   sustainsapplicant   sustains

irreparable   injury   inirreparable   injury   in
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the   event   of   nonthe   event   of   non

passing   of   an   order   ofpassing   of   an   order   of

temporary injunction?temporary injunction?

3.3. Whether   theWhether   the

balance  of   conveniencebalance  of   convenience

lies   in   favour   of   grantlies   in   favour   of   grant

of   temporaryof   temporary

injunction?injunction?

4.4. What order?What order?

5.5. I have heard the arguments. I have heard the arguments. 

6.6. My findings for the above points are asMy findings for the above points are as

follows for the following reasons.follows for the following reasons.

Point No. 1 : In the Negative.Point No. 1 : In the Negative.

Point No. 2 : In the Negative.Point No. 2 : In the Negative.

Point No. 3 : In the Negative.Point No. 3 : In the Negative.

Point No. 4 : As per final order.Point No. 4 : As per final order.

REASONSREASONS

7.7. Point Nos. 1 to   3Point Nos. 1 to   3      :  These points   are  :  These points   are

inter   connected   to   each   other   and   henceinter   connected   to   each   other   and   hence
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I   take   up   these   issues   together   forI   take   up   these   issues   together   for

discussion. discussion. 

8.8. The   plaintiff     has   filed   this   suit   forThe   plaintiff     has   filed   this   suit   for

specific   performance   of   contract   againstspecific   performance   of   contract   against

the defendants and has contended that thethe defendants and has contended that the

plaintiff   has   entered   into   an   agreement   toplaintiff   has   entered   into   an   agreement   to

sell insell in  the suit schedule property  on 06.07.2015 the suit schedule property  on 06.07.2015

for   the   total   sale   consideration   offor   the   total   sale   consideration   of

Rs.  Rs.  Rs.4,91,70,000/­.  Rs.4,91,70,000/­.  That   after   theThat   after   the

agreement   to   sell   when   the   plaintiffagreement   to   sell   when   the   plaintiff

approached   the   defendants   for   executingapproached   the   defendants   for   executing

the   sale   deed   the   defendants   have   dodgedthe   sale   deed   the   defendants   have   dodged

the   matter   by   giving   one   or   the   otherthe   matter   by   giving   one   or   the   other

reason.     Such   as   they   have   applied  reason.     Such   as   they   have   applied     for  for

phodi  and conversion etc.,  That   the defendantsphodi  and conversion etc.,  That   the defendants

are   trying   to   alienate   or   encumbering   the   suitare   trying   to   alienate   or   encumbering   the   suit

schedule  property   in   favour   of   the   third  party.schedule  property   in   favour   of   the   third  party.

Hence  by   this   act  having   invested     such  hugeHence  by   this   act  having   invested     such  huge

amount the plaintiff will be put to irreparable lossamount the plaintiff will be put to irreparable loss

and   injury   which   cannot   be   compensated   inand   injury   which   cannot   be   compensated   in

terms of  money and balance of convenienceterms of  money and balance of convenience  lies  lies

in   favour.   Hence   prays   to   order   forin   favour.   Hence   prays   to   order   for

temporary   injunction   restrainingtemporary   injunction   restraining

defendants   from alienating or encumberingdefendants   from alienating or encumbering

the   suit   schedule   property     in   favour   ofthe   suit   schedule   property     in   favour   of

third party.third party.



9 I. A. No. I in O. S. No. 40/2016

9.9. The   defendants   contended   that   theThe   defendants   contended   that   the

application   is  not  maintainable   in   law andapplication   is  not  maintainable   in   law and

infructious   and   the   agreement   is   alreadyinfructious   and   the   agreement   is   already

cancelled   and   defendants   have   alreadycancelled   and   defendants   have   already

returned   the   advance     amount     of   Rs.   30returned   the   advance     amount     of   Rs.   30

lakhs   received   from   plaintiff.   It   is   furtherlakhs   received   from   plaintiff.   It   is   further

contended   that   after   cancellation   of   thecontended   that   after   cancellation   of   the

said   agreement   to   sell     the   originalsaid   agreement   to   sell     the   original

agreement   to   sell   dated   06.07.2015   wasagreement   to   sell   dated   06.07.2015   was

returned   and   handed   over   by   the   plaintiffreturned   and   handed   over   by   the   plaintiff

to   the   defendants     which   is   now   in   theirto   the   defendants     which   is   now   in   their

custody.   That   the   plaintiff   has   filed   thecustody.   That   the   plaintiff   has   filed   the

suit   on   the   basis   of   xerox   copy   ofsuit   on   the   basis   of   xerox   copy   of

agreement   to   sell   and  has  not   come  to   theagreement   to   sell   and  has  not   come  to   the

court   with   clean   hands   and   has   furthercourt   with   clean   hands   and   has   further

admitted   that   the   agreement   to   sale   deedadmitted   that   the   agreement   to   sale   deed

dated 06.07.2015 was entered into betweendated 06.07.2015 was entered into between

the   plaintiff   and   the   defendants   andthe   plaintiff   and   the   defendants   and

defendants     had   received   advance   amountdefendants     had   received   advance   amount

of Rs. 30 lakhs and  during that period theof Rs. 30 lakhs and  during that period the

Ministry     of   National   Highway   of   RoadMinistry     of   National   Highway   of   Road

Transport has issued  paper publication forTransport has issued  paper publication for

acquiring   the   land   and   after   theacquiring   the   land   and   after   the

notification defendants have  issued  noticenotification defendants have  issued  notice

to   the   plaintiff   regarding   cancellation   ofto   the   plaintiff   regarding   cancellation   of

the   sale   agreement   dated   06.07.2015   andthe   sale   agreement   dated   06.07.2015   and
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after   the   receipt   of   the   notice   plaintiff   gotafter   the   receipt   of   the   notice   plaintiff   got

issued    reply    dated  07.04.2016 and   afterissued    reply    dated  07.04.2016 and   after

the   via­media   both   the   plaintiff     andthe   via­media   both   the   plaintiff     and

defendants have settled the matter and gotdefendants have settled the matter and got

agreement   to   sell   dated   06.07.2015agreement   to   sell   dated   06.07.2015

cancelled   and   plaintiff   has   returned   thecancelled   and   plaintiff   has   returned   the

original   sale   agreement   to     sell   to   theoriginal   sale   agreement   to     sell   to   the

defendants as per the final  settlement.  Thedefendants as per the final  settlement.  The

defendants   have   repaid   the   advancedefendants   have   repaid   the   advance

amount   of   Rs.30,00,000/­   to   the   plaintiffamount   of   Rs.30,00,000/­   to   the   plaintiff

and   plaintiff   in   turn   the   plaintiff   hasand   plaintiff   in   turn   the   plaintiff   has

handed  over   the   original   agreement   to   sellhanded  over   the   original   agreement   to   sell

cancelling   the   same   to   the   defendants.cancelling   the   same   to   the   defendants.

That   when   the   contract   between   theThat   when   the   contract   between   the

plaintiff   and defendants   is  closed   this   suitplaintiff   and defendants   is  closed   this   suit

is   not   maintainable   and   consequently   theis   not   maintainable   and   consequently   the

interim   relief   claimed   is   also   notinterim   relief   claimed   is   also   not

maintainable. maintainable. 

10.10. The   plaintiff   in   support   of   hisThe   plaintiff   in   support   of   his

contention  contention  has produced colour xerox copyhas produced colour xerox copy

of   agreement   to   sell   dated   06.07.2015   asof   agreement   to   sell   dated   06.07.2015   as

original  agreement   to  sell  and got   the caseoriginal  agreement   to  sell  and got   the case

registered   and   has   sought   for   keeping   theregistered   and   has   sought   for   keeping   the

same  in  safe   custody.  Further   the  plaintiffsame  in  safe   custody.  Further   the  plaintiff

has   produced   copy   of   the   receipt   of   salehas   produced   copy   of   the   receipt   of   sale

consideration   amount,   copy   of   power   ofconsideration   amount,   copy   of   power   of
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attorney   dated   07.08.2015,   copy   of   theattorney   dated   07.08.2015,   copy   of   the

advocates   notice   to   the   plaintiffadvocates   notice   to   the   plaintiff

cancellation   of   agreement   datedcancellation   of   agreement   dated

24.03.2016,   copy   of   the   reply   by   the24.03.2016,   copy   of   the   reply   by   the

plaintiff  dated 07.04.2016 and copy of RTCplaintiff  dated 07.04.2016 and copy of RTC

extracts. extracts. 

11.11. The   defendants   in   support   of   theirThe   defendants   in   support   of   their

contention   have   produced   originalcontention   have   produced   original

agreement   to   sell   dated   06.07.2015   andagreement   to   sell   dated   06.07.2015   and

has   sought   for   keeping   the   same   in   safehas   sought   for   keeping   the   same   in   safe

custody.custody.

12.12. It is pertinent to note here that duringIt is pertinent to note here that during

the   course   of   arguments   the   defendantsthe   course   of   arguments   the   defendants

contended   that   they   are   in   possession   ofcontended   that   they   are   in   possession   of

the   original   agreement   to   sell   datedthe   original   agreement   to   sell   dated

06.07.2015  and  plaintiff   has   filed   the   suit06.07.2015  and  plaintiff   has   filed   the   suit

on   the   basis   of   colour   xerox     copy   of   theon   the   basis   of   colour   xerox     copy   of   the

agreement   to  sell   stating   that   it   is  originalagreement   to  sell   stating   that   it   is  original

and   has   sought   for   keeping   the   same   inand   has   sought   for   keeping   the   same   in

safe custody. Further to prove the same thesafe custody. Further to prove the same the

defendants   have   produced   the   originaldefendants   have   produced   the   original

agreement   to   sell   dated   06.07.2015.     Atagreement   to   sell   dated   06.07.2015.     At

this stage   it appears that the plaintiff hasthis stage   it appears that the plaintiff has

filed   the   suit   on   the   basis   of   colour   xeroxfiled   the   suit   on   the   basis   of   colour   xerox

copy   of   the   agreement   to   sell   as   thecopy   of   the   agreement   to   sell   as   the
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original   agreement   to   sell   which   is   inoriginal   agreement   to   sell   which   is   in

possession  of   the  defendants.  The  plaintiffpossession  of   the  defendants.  The  plaintiff

has not come to the court with clean handshas not come to the court with clean hands

and   he   has   not   produced   the   originaland   he   has   not   produced   the   original

agreement   to   sell   and   when   he   is   not   inagreement   to   sell   and   when   he   is   not   in

possession   of   the     original   agreement   topossession   of   the     original   agreement   to

sell  he  has not  made out  prima  facie  case.sell  he  has not  made out  prima  facie  case.

The  defendants  have  produced   the  originalThe  defendants  have  produced   the  original

agreement   to   sell   and   thereby   have   madeagreement   to   sell   and   thereby   have   made

out prima facie case of their defence. out prima facie case of their defence. 

13.13. The  plaintiff  has   filed   the   suit   statingThe  plaintiff  has   filed   the   suit   stating

that   he   is   producing   the     originalthat   he   is   producing   the     original

agreement   to   sell   and   suppressed   the   realagreement   to   sell   and   suppressed   the   real

fact   and   after   the     original   agreement   tofact   and   after   the     original   agreement   to

sell   is   produced   he   has   come   up   withsell   is   produced   he   has   come   up   with

another   contention   stating   that   he   hasanother   contention   stating   that   he   has

been cheated    by   the  defendants.  All   thesebeen cheated    by   the  defendants.  All   these

things   require   trial   and   cannot   bethings   require   trial   and   cannot   be

determined   at   this   stage.   As   such   thedetermined   at   this   stage.   As   such   the

plaintiff  has not made out prima facie caseplaintiff  has not made out prima facie case

for   going   into   trial   at   this   stage   is   notfor   going   into   trial   at   this   stage   is   not

entitled   for   the   equity   relief   of   an  order   ofentitled   for   the   equity   relief   of   an  order   of

temporary   injunction   in   his   favour   totemporary   injunction   in   his   favour   to

restrain the defendants  from alienating therestrain the defendants  from alienating the

suit   schedule   property.   Since   the   plaintiffsuit   schedule   property.   Since   the   plaintiff

has not filed the   original agreement to sellhas not filed the   original agreement to sell
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it   cannot   be   held   that   he   will   be     put   toit   cannot   be   held   that   he   will   be     put   to

irreparable   loss   if     an   interim   order   ofirreparable   loss   if     an   interim   order   of

temporary  is  not  granted  in his   favour andtemporary  is  not  granted  in his   favour and

since   the   defendants   have   produced   thesince   the   defendants   have   produced   the

original agreement to sell if the contentionsoriginal agreement to sell if the contentions

of   the   defendants   is   proved   thenof   the   defendants   is   proved   then

restraining   them   from   not   to   alienate   therestraining   them   from   not   to   alienate   the

suit   schedule   properties   will   cause   gratersuit   schedule   properties   will   cause   grater

hardship to the defendants rather than thehardship to the defendants rather than the

plaintiff and balance of convenience tilts inplaintiff and balance of convenience tilts in

favour   of   the   defendants     rather   than   thefavour   of   the   defendants     rather   than   the

plaintiff. plaintiff. 

14.14. It   is   pertinent   to   note   here   that   theIt   is   pertinent   to   note   here   that   the

discretion   of   the   court   is   exercised   to   grant   adiscretion   of   the   court   is   exercised   to   grant   a

temporary   injunction   only   when   the   followingtemporary   injunction   only   when   the   following

requirements are  made out  by the plaintiff   :   (i)requirements are  made out  by the plaintiff   :   (i)

existence   of   a   prima   facie   case   as   pleaded,existence   of   a   prima   facie   case   as   pleaded,

necessitating protection of the plaintiff's rights bynecessitating protection of the plaintiff's rights by

issue   of   a   temporary   injunction;   (ii)   when   theissue   of   a   temporary   injunction;   (ii)   when   the

need   for   protection   of   the   plaintiff's   rights   isneed   for   protection   of   the   plaintiff's   rights   is

compared with or  weighed against   the need  forcompared with or  weighed against   the need  for

protection   of   the   defendant's   rights   or   likelyprotection   of   the   defendant's   rights   or   likely

infringement   of   the   defendant's   rights,   theinfringement   of   the   defendant's   rights,   the

balance   of   convenience   tilting   in   favour   ofbalance   of   convenience   tilting   in   favour   of

plaintiff;  and   (iii)   clear  possibility  of   irreparableplaintiff;  and   (iii)   clear  possibility  of   irreparable

injury being caused to plaintiff   if  the temporaryinjury being caused to plaintiff   if  the temporary
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injunction is not granted. In addition, temporaryinjunction is not granted. In addition, temporary

injunction being an equitable relief, the discretioninjunction being an equitable relief, the discretion

to grant such relief  will  be exercised only whento grant such relief  will  be exercised only when

the plaintiff's conduct is free from blame and hethe plaintiff's conduct is free from blame and he

approaches the court with clean hands.approaches the court with clean hands.

15.15. Thus, on consideration of the matter, I findThus, on consideration of the matter, I find

that plaintiff  has  failed to  establish prima  faciethat  plaintiff  has  failed to  establish prima  facie

case. The balance of convenience does not lie incase. The balance of convenience does not lie in

favour of plaintiff and plaintiff has also failed tofavour of plaintiff and plaintiff has also failed to

prove that he would be put to irreparable loss andprove that he would be put to irreparable loss and

injury, if an order of temporary injunction is notinjury, if an order of temporary injunction is not

granted.   In   the   circumstances,  granted.   In   the   circumstances,  the   documentsthe   documents

produced by the defendants prima facie supportproduced by the defendants prima facie support

their defence and the plaintiff has   at this stagetheir defence and the plaintiff has   at this stage

has not made out prima facie case to issue orderhas not made out prima facie case to issue order

of   temporary   injunction   against   the  defendantsof   temporary   injunction   against   the  defendants

pending disposal of the suit. pending disposal of the suit. 

16.16. Hence I   am of the opinion that there is noHence I   am of the opinion that there is no

prima facie case as against the defendants. prima facie case as against the defendants. 

17.17. In   the   absence   of   prima   facie   case,   theIn   the   absence   of   prima   facie   case,   the

applicant cannot sustain irreparable injury in theapplicant cannot sustain irreparable injury in the

event of non passing of the order. event of non passing of the order. 
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18.18. In the absence of prima facie case and theIn the absence of prima facie case and the

irreparable   injury   the   balance   of   convenienceirreparable   injury   the   balance   of   convenience

cannot tilt in favour of the applicant. cannot tilt in favour of the applicant. 

19.19. Hence I answer the above point accordingly. Hence I answer the above point accordingly. 

20.20. Point   No.   2Point   No.   2         :   For   the   reasons   discussed:   For   the   reasons   discussed

herein   above   I   proceed   to   pass   the   followingherein   above   I   proceed   to   pass   the   following

orders.orders.

ORDERORDER

    

1.   I.A.No.   I   filed   by   the1.   I.A.No.   I   filed   by   the

applicant/plaintiff    underapplicant/plaintiff    under

Order 39 Rule 1 and 2 isOrder 39 Rule 1 and 2 is

hereby   dismissed.   Nohereby   dismissed.   No

order as to cost.order as to cost.

2.2. Call on for issues byCall on for issues by

26.03.2018.26.03.2018.

        

        

Channapattana.           (J. P. ARCHANA)Channapattana.           (J. P. ARCHANA)
02.03.201802.03.2018.   .         Senior Civil Judge & JMFC.,     Senior Civil Judge & JMFC.,
                                                                                                       Channapattana. Channapattana. 


